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PREFACE.

The present edition has been entirely revised, the amend-

ments of the corporation act and other related acts have been

inserted, and notes of the important decisions during the past

year have been included.

There is also included in this edition the act providing for

the incorporation of associations not for pecuniary profit,

which was amended by the Legislature at the session of 190 1,

so as to permit such associations to carry on business outside

of the State.

The Legislature of 190 1, in accordance with the established

policy of the State, made no radical changes in the general laws

affecting corporations.

No attack was made on corporations or corporate property,

and no requirements in the way of additional taxes or inquisi-

torial reports were imposed.

The amendments of the general act, although few in num-

ber, are of importance, and especially tend to increase the

importance of the certificate of incorporation.

Section 17, as amended, permits corporations to elect

whether the statutory regulation requiring the assent of two-

thirds in interest of the stockholders to make changes in the

charter, increase the capital stock, etc., or a charter provision

that such action may be taken upon the assent of two-thirds in
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interest of the stockholders represented at the meeting of stock-

holders called to take such action, shall govern the corporation.

Section 18, as amended, requires all matters relating to pre-

ferred stock to be stated in the certificate of incorporation,

original or amended, and does not expressly require any of

such matters to be set forth in the certificates of stock.

Section 47, as amended, authorizes provision to be made in

the certificate of incorporation or by-laws as to all matters con-

nected with the declaration and payment of dividends.

These two sections together authorize, under appropriate

provision in the certificate of incorporation, the payment of

dividends on common stock during the same year that divi-

dends are paid on preferred stock.

Extracts from the opinion of the Court of Errors and Appeals

in the recent case of Donald v. ^American Smelting and Refin-

ing Company will be found at page 74.

JAMES B. DILL.
Dated June i, 1901.



CONTENTS.
PAGE.

Provisions of the Constitution, xiii

An Act Concerning Corporations, i

Miscellaneous and Supplemental Acts, 118

Levy of Execution on Shares of Stock, 123

Annual State Franchise Tax 126

Associations not for Pecuniary Profit, 138

Notes of Decisions, 14+

Forms, 149

Appendix—Schedule of Fees and Taxes, 212

Index to Forms, 215

General Index, 217

AN ACT CONCERNING CORPORATIONS.

(Revision of 1S96.)

I.—Powers.

1. Powers of corporation in general ; to have succession; to sue, etc.;

common seal; hold real estate; also realty taken for debt; to mort-

gage it, together with its franchises ; appoint agents ; make by-

laws; wind up and dissolve.

2. Powers additional.

3. Banking powers prohibited.

4. Charters subject to repeal.

5. This act may be amended or repealed.

IL—Formation, Constitution, Alteration, Dissolution.

6. Purposes for which corporations may be formed.

7. Any corporation of this state may conduct business in other states.

8. Certificate of incorporation and matters to be contained therein.

9. Authentication and record of certificate ; copy evidence.

10. Corporate existence begins on filing certificate.

1 1

.

Power to make and alter by-laws.

12. Business of corporation to be managed by directors; how chosen;

residence; classification; executive committee.

13. Officers; powers of; defacto; contract signed by; duties of secre-

tary.

14. Other officers, agents and factors.

15. Filling of vacancies among officers and directors.

16. First meeting of corporation.
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17. Absent stockholders may vote by proxy; voting; quorum.

18. Stock; two or more classes may be created. Founders' shares.

19. Stock certificate.

20. Shares personal property; transfers.

21. Stockholders liable until subscriptions are fully paid.

22. Directors may make assessments until shares are fully paid up.

23. Shares of delinquent owner to be sold.

24. Treasurer to give notice of sale.

25. Certificate upon payment of capital.

26. Liability of officers neglecting to comply with preceding section.

26a * Incorporators may amend certificate of incorporation before pay-

ment of capital.

27. Amendments and changes after organization.

28. Amendments by corporations under other acts.

28a* Change of location of office by resolution of directors.

29. Decrease of capital stock, how effected.

30. Dividends to be made only from surplus profits.

31. Voluntary dissolution; proceedings.

32. Incorporators may dissolve corporation.

HI.—Elections; Stockholders' Meetings.

33. Stock and transfer books must be kept in registered office; annual

list of stockholders.

34. Directors; election of, etc.

35. Candidate for office of director not to be inspector of election.

35a.* Cumulative voting.

36. Regulations as to voting; voting pools or trusts; qualification of

stockholders.

37. Voting powers of executors or trustees. Hypothecated stock.

38. Shares of stock of a corporation belonging to the corporation shall

not be voted upon directly or indirectly.

39. Directors shall be stockholders.

40. Stock books to determine who may vote.

41. Election not held on designated day may be held thereafter.

42. Supreme Court may summarily investigate complaints touching

elections.

42a:.* Chancellor may summarily investigate complaints touching elec-

tions.

43. Annual report of officers and directors to be filed.

43<z.* Every certificate and report must give address of New Jersey office

and name of agent.

44. Stockholders' meeting must be held at registered office in New
Jersey, except where charter designates another place; corpora-

tions must maintain a New Jersey office; directors may meet out

of State.

* For convenience of reference, certain supplementary acts have been given
arbitrary section numbers and inserted at appropriate places in the body of the
"Act Concerning Corporations." These sections are Nos. 26a, 28a, 35a, 42a, 43*., 87a
and 100a. Arbitrary section numbers have in like manner been given to certain mis-
cellaneous acts (Sec. 130,^ seq.)
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45. Name cf corporation to be displayed at entrance of principal office

in State.

46. Call of meeting by three stockholders when legal meeting cannot

be otherwise called.

IV.—Dividends. Payment of Capital Stock.

47. Directors to declare dividends, etc.

48. Capital stock to be paid in money; loans to stockholders forbidden.

49. Stock issued for property purchased.

50. Certain corporations may take stock and bonds in other corpora-

tions in payment for labor and materials.

51. Any corporation may hold stock and bonds of other corporations.

52. False certificate; penalty for making.

V.-Winding Up.

53. Corporate existence continues.

54. Directors trustees on dissolution.

55. Powers and liabilities of such trustees.

56. Court of chancery may continue directors as trustees or appoint

receivers of dissolved corporation.

57. Jurisdiction of court of chancery.

58. Disposition of proceeds by trustees or receivers.

59. Actions not to abate on dissolution.

60. Copy of decree of dissolution to be filed in office of secretary of

state.

VI.—Execution Against Corporation.

61. On execution schedule of property to be furnished to officer.

62. Execution may be satisfied by debts due the corporation.

VII.—Insolvency.

63. Directors must call meeting of stockholders when corporation

becomes insolvent.

64. Conveyance or assignment of property, etc., after insolvency, or

in contemplation of insolvency, void as against creditors.

65. Remedy in chancery by injunction and appointment of receiver in

case of insolvency.

66. Court may appoint receivers; powers of receivers.

67. Receiver to qualify and take oath.

68. Property, franchises, etc., of insolvent corporation vest in receiver

upon appointment.

69. When debts paid or provided for, court may direct receiver to

reconvey property, or may dissolve corporation.

70. Upon reorganization company may issue bonds and stock to

creditors.

71. Power of receiver to examine witnesses, etc.
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72. Power to search, etc.

73. Acts of majority of receivers or trustees valid; receivers may be

removed and others appointed.

74. Inventory and report.

75. Court may limit time to present and make proof of claims.

76. Claims to be upon oath.

77. Trial by jury allowed at the circuit.

78. Persons aggrieved by proceedings may appeal to court of chancery.

79. Upon application receiver to be substituted as plaintiff in suits

pending at time of appointment.

80. Actions not to abate by death of receiver.

81. Court may order receiver to sell incumbered property in litigation

free of liens.

82. Receiver of railroad, public work, etc., may sell or lease principal

work, franchise, etc.

83. Laborers and workmen to have first lien on assets.

84. Such lien to be prior to all other liens; exception.

85. Compensation of receivers.

86. Distribution; how made.

Vm.—Service of Process.

87. Process against corporations of this state.

8-ja. * Service of declaration on corporation.

88. Process against foreign corporations.

89. When defendant in court.

90. Proceedings when summons not served; order for publication.

91. Action a lien on land.

IX.—Remedies Against Officers and Stockholders.

92. Action for liability, imposed by act; remedy in chancery.

93. Stockholders, etc., who pay company's debts may recover.

94. Property of directors, etc., not to be sold for company's debt until

remedy against the company has been exhausted.

X.—Foreign Corporations.

95. Foreign corporation may hold and convey lands, etc.

96. Foreign corporations subject to this act.

97. To file copy of charter, statement, etc., before commencing business.

98. Cannot maintain action until certificate of secretary of state is

obtained.

99. On death of agent another to be appointed; penalty for failure.

100. Unlawful to transact business until authority is obtained.

jooa. *Attachment against foreign corporation.

101. To pay same taxes, etc., required of New Jersey corporations in

other states.

*See footnote, p. VI.
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102. Service of prerogative writ against foreign corporation.

103. How writs may be enforced upon failure to make return, etc.

XI.—Merger of Corporations.

104. Corporations of this state may merge and consolidate.

105. How consolidation or merger shall be made.

106. Corporations merged or consolidated shall be one corporation.

107. Upon merging or consolidating, rights, etc., to be vested in new
corporation.

108. Dissenting stockholder may petition court for appointment of

appraisers.

109. Consolidated corporation authorized to issue bonds and mortgage

property.

XII.—Taxation,

no. Real and personal property; how taxed.

Xin.—Lost Certificates of Stock.

in. New certificates of stock may be issued for certificates lost or de-

stroyed.

112. Proceedings in case of refusal to issue new certificate of stock.

113. Court may proceed in summary manner.

XIV.—Fees on Filing Certificates ; Sundry Provisions.

114. Fees on filing certificates.

115. Surviving incorporators may designate others for organization.

116. Mutual association may create capital stock.

117. Secretary of state to compile and publish list of corporations.

118. Repealer; vested rights not impaired.

119. Corporations may extend corporate existence.

MISCELLANEOUS AND SUPPLEMENTAL ACTS.

130.* Certain words not to be part of name of corporation.

131. Liabilities created by statutes of other states not to be enforced in

this state.

132. Certain corporations required to pay employees wages at least every

two weeks.

133. Corporation may lease its property and franchises to another cor-

poration.

134. Errors and omissions in certificate of incorporation cured by amend-

ment.

135. State taxes must be paid before dissolution.

136. Purchasers of property and franchises of certain corporations sold by

order of court may become a new corporation.

* See footnote, page VI.
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LEVY OF EXECUTION ON SHARES OF STOCK.

140.* Shares of stock may be taken and sold on execution.

141. Officer having custody of books to give certificate to sheriff.

142. Proceedings when such officer is a non-resident. Notice of
levy.

143. Non-resident officer to return statement and certificate, etc., Pen-

alty for failure, etc.

ANNUAL STATE FRANCHISE TAX.

150.* State taxation of business corporations; report to State Board of

Assessors.

151. Penalties for false statement, or failure to make statement.

152. Duties and powers of State Board of Assessors.

153. Tax is a debt; how collected; preferred in case of insolvency.

154. Injunction against company in arrears for three months.

155. For failure for two years to pay state tax charter void, unless gov-

ernor gives further time.

156. Comptroller to report list of delinquents. Governor to issue pro-

clamation declaring repeal of charter.

157. Proclamation to be filed and published.

158. Penalty for exercising powers under charter after proclamation.

159. Attorney-General may proceed against corporations in arrears; re-

ceiver may be appointed.

160. Governor may correct mistake where corporation inadvertently re-

ported.

161. Governor, with advice of attorney-general, may renew void

charters.

162. Proceedings for readjustment of excessive or unjust assessment.

163. Right of appeal waived after three months.

164. Taxes illegally assessed to be refunded.

165. Erroneous assessments; court may correct and fix amount.

ASSOCIATIONS NOT FOR PECUNIARY PROFIT.

200.* Formation; certificate of incorporation.

201. Certificate may contain certain other matters.

202. General powers.

203. Trustees; elections; vacancies.

204. Other corporations not for pecuniary profit may incorporate under
this act.

205. Associations may combine,

206. Certificate of incorporation may provide for death benefits, etc.

207. Dissolution.

208. Associations must be formed under this act; act may be altered or

repealed.

209. Repealer.

* See footnote, page VI.
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Constitution of the State of New Jersey

AS AMENDED IN 1875.

PROVISIONS RESPECTING CORPORATIONS.

ARTICLE I.

iq. No county, city, borough, town, township or village

shall hereafter give any money or property, or loan its money
or credit to or in aid of any individual, association or corpora-

tion, or become security for or be directly or indirectly the

owner of any stock or bonds of any association or corporation.

20. No donation of land or appropriation of monev shall

be made by the state or any municipal corporation to or for

the use of any society, association or corporation whatever.

ARTICLE IV.

Section VII.

5. The legislature shall not pass any * * * law im-
pairing the obligation of contracts or depriving a party of any
remedy for enforcing a contract which existed when the con-

tract was made.

8. Individuals or private corporations shall not be author-

ized to take private property for public use, without just com-
pensation first made to the owners.

11. The legislature shall not pass private, local or special

laws in any of the following enumerated cases, that is to say:
* * * Granting to any corporation, association or indi-

vidual, any exclusive privilege, immunity or franchise what-
ever. Granting to any corporation, association or individual

the right to lay down railroad tracks. * * * The legisla-

ture shall pass general laws providing for the cases enumer-
ated in this paragraph, and for all other cases which, in its

judgment, may be provided for by general laws. The legisla-

ture shall pass no special act conferring corporate powers, but
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they shall pass general laws under which corporations may be

organized and corporate powers of every nature obtained,

subject, nevertheless, to repeal or alteration at the will of the

legislature.

An act, general in form, but the particularity of tile descriptive

language in which showed that its framer was providing for a particular

corporation, was held to be unconstitutional, as being a special act, as

having a misleading title, and as being inimical to the provision of the

constitution that "the legislature shall pass no special act conferring

corporate powers." {Grey v. Newark Plank Road Co., 46 Atl. Rep.,

606; aff'd 48 Atl. Rep., 557.)

ARTICLE X.

1. All * * * claims and rights of individuals and

bodies corporate, and of the state, and all charters of incorpo-

ration shall continue.



THE GENERAL CORPORATION LAW
OF NEW JERSEY.

LAWS OF \ 896, CHAPTER J 85.

Being "An Act Concerning Corporations (Revision of

1896)," including the amendments and supplements to the end of

the legislative session of 1901.

I.—Powers.

I. Every corporation shall have power:

I. To have succession, by its corporate name, for the period

limited in its charter or certificate of incorporation, and when no

period is limited, perpetually;

II. To sue and be sued in any court of law or equity;

III. To make and use a common seal, and alter the same at

pleasure

;

IV. To hold, purchase and convey such real and personal

estate as the purposes of the corporation shall require, and all

other real estate which shall have been bona fide conveyed or

mortgaged to the said corporation byway of security, or in satis-

faction of debts, or purchased at sales upon judgment or decree

obtained for such debts ; and to mortgage any such real or per-

sonal estate with its franchises ; the power to hold real and per-

sonal estate shall include the power to take the same by devise

or bequest

;

V. To appoint such officers and agents as the business ofthe

corporation shall require, and to allow them suitable compen-

sation.
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1 VI. To make by-laws, fixing and altering the number 01

its directors, and providing for the management of its property,

the regulation and government of its affairs, and the transfer of

its stock, with penalties for the breach thereof not exceeding

twenty dollars;

VII. To wind up and dissolve itself, or be wound up and

dissolved in manner hereafter mentioned.

P. L. 1S46, p. 16; P. L. 1846, p. 65; P. L. 1849, P- 30i; P. L - 1850, p.

280; P. L. 1872, p. 77; Act of 1875, § 1.

Fundamental Powers.

I. To have succession.—The Corporation Act of 1875 limited cor-

porate existence to fifty years. Companies formed under the Act of 1875

may now have the period of their corporate existence extended or made
perpetual by complying with the provisions of Section 27, post.

As to corporate name, see notes, Section 8.

II. To sue, etc.—The power to sue and be sued implies also the

power to compromise suits {Ellerman v. Chicago June. Ry., &^c, Co., 49
N. J. Eq., 217).

Individual stockholders are not the proper parties to sue or defend on

behalf of corporate interests without the consent of a legal majority of

the stockholders {Silk Mfg. Co. v. Campbell, 27 N. J. Law, 539).

But a stockholder may sue in equity in his own name to enforce a
right of the corporation, without first requesting the directors to sue,

when it is made to appear that if such request had been made it would
have been refused, or, if granted, that the litigation following would
necessarily be subject to the control of persons opposed to its success

{Knoop v. Bohtnrich, 49 N. J. Eq., 82; Ackerinan v. Halsey, 37 N. J. Eq.,

356; s. c, 38 N. J. Eq., 501).

It is not necessary for a corporation plaintiff to allege its incorpora-

tion {German R. Church v. Von Puechelstein, 27 N. J. Eq.
, 30).

A corporation may sue for a libel against it in its business, but special

damage must always be shown ( Trenton Mut. Life Ins. Co. v. Perrine, 23

N. J. Law, 402).

A corporation may be sued for a tort in which the element of evil

intent is involved. It may be sued for malicious prosecution, for libel

and for assault and battery {State v. Passaic, &»c, Soc, 54 N. J. Law,

260, 265; Vance v. Ry. Co., 32 N. J. Law, 334; McDermott v. Evening
Journal Assn., 43 N. J. Law, 4SS; 44 N. J. Law, 430; Brokawv. Ry. Co., 32

N. J. Law, 328).

A corporation is liable for the torts of its agents and is liable for the

acts of its agents done by its authority, express or implied {State v. Ry.

Co., 23 N. J. Law, 360; Brokaw v. Ry. Co., 32 N. J. Law, 328).
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A corporation cannot defend itself in an action for a tort done by it on & [

the ground that the business in the prosecution of which the tort was done
was ultra vires {N. I", L. E. &> W. R. R. Co. v. Haring, 47 X. J. Law, 137).

A corporation may be sued on an implied contract ( Worrell v. 1st

Pres. Church, 23 N. J. Eq., 96, and cases cited).

As to what is personal service on a corporation {Laufman v. Hope
Mfg. Co., 54 N. J. Law, 70).

III. Common seal.—The general rule is that a corporation need use

its seal only in cases where it would be essential for an individual to use a

seal. The old common law idea that a corporation can only act under its

corporate seal no longer prevails. {Crawford v. Lo>igstreet, 43 N. J.

Law, 325; see also Bap. Church v. Mulford, 8 X. J. Law, 1S2; Mendham
v. Losey, 2 X. J. Law, 327.)

It is not necessary to use wax or wafer. An impression of the seal on
the paper is sufficient. (P. L. 1S75, p. 56; P. L. 1SS0, p. 154.)

Primarily the corporate character of the seal must be proved.

It requires evidence to substantiate its character. {Manhattan Co.

v. N. f. Stock Yard Co., 23 X. J. Eq., 162; Leggett v. N. f. Mfg. Co.,

I N. J. Eq., 541; Vaughn v. Hankinsoris Ad»ir., 35 X. J. Law, 79; Den
V. Vreelandt, 7 X. J. Law, 352.)

No presumption of authority arises from the use of a common paper

seal not on its face appearing to be the corporate seal, although accom-

panied by the recitation "witness the corporate seal." {Raub v. Blairs-

town Creamery Assn., 56 X. J. Law, 264.) There are two essential ele-

ments in the proof of a corporate deed—that the seal is the seal of the

company; that it was affixed by authority. {Osborne v. Tunis, 25 X. J.

Law, 635.) For further cases relative to corporate seal and its proof (see

Manhattan Mfg. Co. v. New fersey Stock Yard Co., 23 N. J. Eq., 162;

Parker x. Washoe Mfg. Co., 49 X. J. Law, 465; Whitehead \. Hamilton
Rubber Co., 52 X. J. Eq., 78.)

IV. Power to hold real estate.—This section is a practical re-enactment

of a similar provision of the Statute of 1S46.

The practical point under this section of the statute is that it rests with

the State, and with the State alone, to question the power of a corporation

to hold real estate. {State v. Mansfield, 23 X. J. Law, 510.)

Except, perhaps, the case of a devise to a corporation of lands in ex-

cess of the amount expressly limited in the charter, where the court

allowed the question to be raised by an heir-at-law by a suit in chancery.

{DeCamp v. Dobbins, 29 X. J. Eq., 36; s. c, 31 X. J. Eq., 671.)

Under the Act of 1875 a corporation was not authorized to hold real

property "exceeding the amount limited in its charter," but all such

limitations, express or implied, w»re removed in the Revision of 1896.

The English statutes of Mortmain have never been in force in this State.

{Statew Mansfield. 23 X. J Law, 512; State v. Newark, 25 N. J. Law, 315. |

A corporation may hold title to lands in fee simple, even though the

period of the corporation's existence is limited. {State v. Brown, 27

N. J. Law. 13; State v. Haight. 35 X. J. Law, 17S; s. c, 36 N. J. Law, 471.)

As to power to grant easements, see Benton v. Elizabeth, 61 N J.

Law, 411; aff'd 61 X. J. Law, 693.
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S 1 Mortgages.—There is no prescribed statutory procedure for the creation

of mortgages by corporations organized under this act. No consent of

stockholders is required as in New York. While the power to create mort-
gages is undoubtedly vested in the directors (Section 12) it is the usual

practice, in the absence of express authority to the directors in the certifi-

cate of incorporation, to obtain the sanction of the stockholders at a duly
convened meeting.

No statutory limitation as to amount of mortgage indebtedness.—The ques-

tion is frequently asked whether there is any limitation under the laws of

New Jersey on the amount of bonds or other indebtedness which a corpora-

tion may create. As to ordinary business corporations the statutes are

silent, although railroad companies are limited in the amount of such in-

debtedness. This question is doubtless suggested by the provisions of the

laws of some of the other States limiting the amount of bonded indebted-

ness to the amount of the paid-up capital stock. The general rule is stated

in Barry v. Merchants' Exchange Co., 1 Sanford Ch. Rep. (N. Y.), 280,

310, where it was said

—

" It is in vain to look in our laws for any express restriction of corpora-

tions, to the amount of their capital in the use of their credit. The history

of those institutions in this country shows that no such restriction exists.

The Legislature has sometimes interposed its authority by expressly limit-

ing the use of the corporate credit, thus showing that unless so restricted

it was unlimited."

V. To appoint agents.—The power to appoint officers and agents is

ordinarily in the directors, but it may be delegated. It is not necessary

that the appointment of an agent should be made under the corporate seal.

(Mendham v. Losey, 2 N. J. Law, 327.)

The manner of appointing agents is usually prescribed by the by-laws.

A trading or manufacturing corporation, until its charter is annulled by

a proper proceeding at law, has the same authority as an individual trader

or manufacturer to sell or consign its goods, to select its selling agents, and

to impose conditions as to whom they shall sell, and the terms upon which

they shall sell. (Stockton v. American Tobacco Company, 55 N. J. Eq.,

352.)

See further as to officers and agents and defacto officers, see notes to § 13.

VI. By-laws.—As to where the power to make and alter by-laws lies,

see Sec. n, post.

By-laws are binding upon and confer rights upon members of the

corporation and not upon third persons without notice. (State v. Over-
ton, 24 N. J. Law, 440.)

Where a by-law is adopted as a part of the original organization of

the company, and the subscriptions of stock are made and money paid

thereon upon the strength of it, it becomes a fundamental contract

between the stockholders, and cannot afterwards be altered, even though
a general power be reversed in the by-laws to make alterations therein.

Rights under such a by-law are vested in the stockholders and pass to
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each new holder of stock by transfer. (Loeiventhal v. Rubber Reclaiming
Co., 52 N. J. Eq., 440.)

For early cases declaratory of general principles relating to by-laws

see Taylor v. Griswold, 14 X. J. Law, 222; Pa.xson v. Sweet, 13 N. J.

Law, 196; State v. Overton, 24 X. J. Law, 440.

VII. To wind up and dissolve.—This subject will be treated more
fully in discussing Sections 31 and 6q.( J Generally speaking, aside from the

inherent power of the State to forfeit a charter for misuser or nonuser,

the statutes alone provide the means by which a private corporation may
be dissolved, and any other method may be enjoined. {Hunt v. American
Grocery Co., 81 Fed. Rep., 532.) In Hoboken Building Association v.

Martin (13 N. J. Eq., 427) it was contended that a failure to elect officers

according to the requirements of the constitution worked a dissolution.

But the Chancellor held that it did not. This matter is now settled by
statute. (Sec. 41, post.)

The charter of a company is not extinguished by a transfer of all its

real and personal property. {Zinc Co. v. FrankUnite Co., 13 X. J. Eq.,

323; Sewell v. East Cape May Beach Co., 25 Atl. Rep., 929.)

The ways by which a corporation may be wound up and dissolved, as

provided in the statutes, are :

1. By limitation in the certificate of incorporation. The corporate
existence is continued, however, for the purpose of settling up
and closing the affairs of the company. (Sec. 53.)

2. By surrender of the corporate franchises. (Sec. 32.)

3. Voluntary dissolution by the directors and stockholders, or by
unanimous consent of the stockholders. (Sec. 31.)

4. By the Legislature. (Sec. 4.)

5. By decree of the Court of Chancery in insolvency proceedings.
(Sec. 69.)

6. The Court of Chancery or Supreme Court may declare charter
of company forfeited for failure to obey order to bring books
into the State. (Sec. 44.)

7. By proclamation of the Governor for failure to pay taxes

(P- 122).

2. Powers additional.

In addition to the powers enumerated in the first section

of this act and the powers specified in its charter or in the act

or certificate under which it was incorporated, every corporation,

its officers, directors and stockholders, shall possess and exercise

all the powers and privileges contained in this act, so far as the

same are necessary or convenient to the attainment of the objects

set forth in such charter or certificate of incorporation; and shall

be governed by the provisions and be subject to the restrictions

and liabilities in this act contained, so far as the same are appro-

priate to and not inconsistent with such charter or the act under

which such corporation was formed; and no corporation shall

possess or exercise any other corporate powers, except such
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| 2 incidental powers as shall be necessary to the exercise of the

powers so given.

P. L. 1846, p. 16, Act of 1875, §§ 2, 3, 9.

This section is an important provision of the Corporation Law,

involving the question as to what corporate powers are granted by the

Statutes of New Jersey.

In 1S46 the act entitled "An Act Concerning Corporations," approved

February 14, 1846 (P. L. 1846, p. 16), was passed, giving all corporations

substantially the same general powers as are contained in paragraphs 1 to

5 of this act.

In the same year " An Act to authorize the establishment and pre-

" scribe the duties of manufacturing companies," approved February 25,

1846 (P. L. 1846, p. 64), was passed.

This was the first General Enabling Act of New Jersey. During the

next three years recourse was had to the Legislature by way of special

charters for specific powers and objects, until it became apparent from the

multiplicity of special charters that an extension of the General Enabling

Act (P. L. 1846, p. 64) was necessary so as to include corporations other

than manufacturing. Accordingly in 1849 the General Enabling Act was

broadened to include companies for manufacturing and other purposes by

the passage of an act entitled "An Act to authorize the establishment, and

"to prescribe the duties of companies for manufacturing and other pur-

" poses," approved March 2, 1849 (P- L. 1849, p. 300).

The "Act Concerning Corporations," approved February 14, 1846

(P. L. 1846, p. 16), which prescribed the powers of corporations in general,

remained practically unchanged down to the Revision of 1875.

Meanwhile the General Enabling Act of 1849 (P- L. 1849, p. 300) was

supplemented by various acts of the Legislature from time to time.

In 1875 the Constitution of New Jersey, as then amended, provided

that the "Legislature shall pass no special act conferring corporate

"powers, but shall pass general laws under which corporations maybe
"organized and corporate powers of every nature obtained."

In obedience to the provision of the Constitution the Corporation

Act of 1875 was passed and in that act the fundamental powers of corpora-

tions as defined under "An Act Concerning Corporations," approved Feb-

ruary 14, 1S40 (P. L. 1846, p. 16), were substantially reiterated.

The Revision of 1896 consolidated Sections 2 and 3 of the Act of

1875 into Section 2 of the Act of 1896.

Before proceeding to analyze this section it should be borne in mind

that the act is applicable to domestic corporations generally, including

(1) corporations under special charters granted by the Legislature, or

under the General Corporation Act prior to 1875; (2) corporations created

under general acts of the Legislature applicable to different classes of cor-

porations, such as banking, insurance, etc., as well as (3) to corporations
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organized jnder the Act of 1875. Therefore, when the statute reads "in
"addition to the powers enumerated in the first section of this act and
" the powers specified in its charter" it includes companies created by
special charters granted by the Legislature prior to 1875.

At common law a corporation created by charter could do any act

that an individual could do, whether expressly empowered by its charter

to do such act or not. For an abuse of its powers it was amenable to the

sovereign alone. {Riche v. Ashbury Co., L. R., 9 Exch., 224, 262.)

A corporation created by statute, however, is precisely what the

organic act makes it. For every function it claims to exercise and for

every power it assumes to possess it must find authority in legislative

grant. {Watson v. Acquackanonck Water Co., 36 N. J. Law, 195; Stock-

ton v. Centra/ R. R. Co., 50 N. J. Eq., 52.)

When we seek to ascertain the powers of a corporation under this

act we find that there are two sources from which its express powers

are derived. These are:

(1) The "Act Concerning Corporations."

(2) The certificate of incorporation.

I. The ''Act Concerning Corporations." It should be borne in mind

that this act has a twofold scope. It contains

—

(a) A code of general rules of law applicable to all corporations.

(b) An enabling act under which certain kinds of corporations

may be formed. (See Section 6.)

In its first aspect it declares the fundamental powers which shall be

possessed by every corporation. These are set forth in Section 1. These

are, with some slight modifications, declaratory of the common law attri-

butes of corporate existence, as stated by Coke and Blackstone. These

are basic and inherent powers, pertaining to a corporation as such with-

out regard to the object of its creation. In the next place, it confers

certain additional general powers and privileges on all corporations, how-

ever organized, but only "so far as the same are necessary or convenient

"to the objects set forth in such charter or certificate of incorporation."

(Ellertnan v. Chicago Junction Rj's., &*c, Co., 49 N. J. Eq., 217.)

It confers also certain express powers on condition that they are

inserted in the certificate of incorporation. Such, for instance, as the

power to issue preferred stock (Sec. iS); to transact business outside of

New Jersey (Sec. 7).

In the third place it prescribes that ever}7 corporation "shall be gov-

erned by the provisions and be subject to the restrictions and liabilities

"in this act contained, so far as the same are appropriate to and not

"inconsistent with such charter or the act under which such corporation

"was formed."

This clause is applicable to corporations organized otherwise than
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g 7 under this act. As to corporations organized under this act, it is pro-

vided that the certificate of incorporation must be consistent with the act

(Sec. 8), and Section 5 provides "this act and all amendments thereof

"shall be a part of the charter of every corporation heretofore or here-

" after formed hereunder, except as far as the same are inapplicable and

"inappropriate to the objects of such corporation."

In its second aspect the act enumerates the kinds of corporations

that may be organized under it, prescribes the procedure for their organ-

ization, confers upon them certain powers and privileges, and imposes

certain regulations as to their conduct and management.

II. The certificate of incorporation.—The second source from which a

corporation derives its express powers is its Certificate of Incorporation,

and in the discussion which follows reference is had only to corporations

formed under the "Act Concerning Corporations."

"The general act gives to all corporations general corporate powers and all

" others necessary to their exercise.

" If these were not sufficient to effect the objects of the corporation

"recourse was formerly had to the Legislature for a specific grant of

" power. The Constitution providing that ' the Legislature shall pass no

"'special act conferring corporate powers, but shall pass general laws

"'under which corporations maybe organized and corporate powers of

" ' every nature obtained,' and the general corporation act being as it now

"stands passed in obedience to the mandate of the Constitution, the cer-

" tificate required by that act becomes the charter of the company, and

" the equivalent of the former special act of the Legislature." {Eller-

man v. Chicago Junction Ry., &*c, Co., 49 N. J. Eq., 217, 240, 241.)

As though to carry this idea to its logical conclusion, by an amend-

ment to Section 8 passed in 1898 (Chap. 172) corporations are now author-

ized to insert in their certificate of incorporation provisions ''creating

"and defining the powers of the corporation." This is perhaps an inno-

vation in general enabling acts, and if the word "create" is to be given

its usual and ordinary meaning it is as though the Legislature has en-

dowed the corporators with a lawmaking power, enabling them to give

the corporation such powers as they see fit, provided only that such pow-

ers are not inconsistent with the act itself. In other Avords, unless a

power is expressly or impliedly forbidden by the statute it may be created

under this section.

These words may also be taken in a second and additional meaning,

that outside of the express powers granted by Section 1, and the powers

directly incidental to these powers, all others are lying dormant and

not available to any other corporation under the act, until called into

being and made applicable to the charter by being specified among the

objects and purposes and powers of the corporation.
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It is apparent that in the State of New Jersey special opportunity is a j
given for the skill of counsel in drawing a certificate of incorporation.

'

It is as though the Legislature had laid out, first, seven express powers

which all corporations should possess, and then had defined certain limits

beyond which corporate powers could not go, and then provided a method

of obtaining the equivalent to a special charter containing any and every

other power which should be desired, not inconsistent with the provisions

of the act itself.

Implied powers.—The above statement outlines the statutory powers

possessed by corporations, and which may be designated its express powers.

The statute then provides that "No corporation shall possess or exercise

"any other corporate powers, except such incidental powers as shall

" be necessary to the exercise of the powers given." This is the state-

ment in negative form of the general rule that a corporation has implied

power to do any act reasonably necessary to the exercise of its express

powers.

The courts of New Jersey have placed a liberal construction upon the

words "necessary to the exercise" contained in the Act of 1875. " Power

"necessary to a corporation does not mean simply power which is indis-

"pensable * * * a power which is obviously appropriate and con-

venient to carry into effect the franchise granted has always been

"deemed a necessary one. * * * In short, the term comprises a

"grant of the right to use all the means suitable and proper to accom-

"plish the end which the Legislature had in view at the time of the en-

actment of the charter." {State R. R. Co. v. Hancock, 35 N. J. Law, 537.

See also McCulloch v. Maryland, 4 Wheat., 316, 414; Olmstead v. Morris

Aqueduct, 47 N. J. Law, 311; Crawford v. Longstreet, 43 N. J. Law, 325;

Morris Canal Co. v. Lo-ue, 37 N. J. Law, 60.)

"The general corporation act confers on the company certain powers,

"the certificate contemplates others, and incidental powers follow, not

" only with respect of the general but also of the special powers." (Filer-

man v. Chicago [unction Ry., &*c, Co., 49 N. J. Eq., p. 217, 241.)

As an example of implied power a corporation is impliedly authorized

to borrow money and has the incidental power to give security for its

repayment, and to make negotiable notes, and to endorse notes loaned to

it for its accommodation. (Lucas v. Pitney, 27 N. J. Law, 221; Fifth

Ward Sav. Bk. v. First Nat. Bank, 48 N. J. Law, 513; Blake v. Domestic

Mfg. Co., 38 Atl. Rep. 241. See also Savage v. Ball, 17 N. J. Eq., 142;

Montague v. Church District, 34 N. J. Law, 218; Hackensack Water
Co. v. De Kay, 36 N. J. Eq., 54S.)

A corporation has no power to become a party to bills or notes for

the accommodation of others. When, however, a corporation has power,

under any circumstances, to issue negotiable paper, a bona fide holder has
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the right to presume that it was issued under the circumstances which

give the requisite authority, and such paper is no more liable to be im-

peached for any infirmity in the hands of such a holder than any other

commercial paper. (Id.)

Bonds.—There is no statutory limitation on the power of a corporation
organized under this act to issue bonds or debentures, whether secured by
mortgage or otherwise.

Stockholders owing money to the corporation upon their subscriptions
for stock have the right to buy and pay for the company's bonds and cither
hold them or pass them upon the market. {Bergen v. Porpoise dishing
Co., 42 N. J. Eq., 397.)

The lien of the holders of mortgage bonds relates to the time when the
mortgage was recorded, and is superior to a mechanic's lien, although the
bonds themselves were not issued until after the erection of the building
had been commenced. {Central Trust Co., Trustee, v. Continental
Iron Works, 51 N. J. Eq., 605.)

One who has accepted bonds of a corporation and sold them, and has
afterwards bought all the company's property at a receiver's sale, subject
to all encumbrances, is estopped to deny the validity of the bonds. {De
Kay v. Voorhis, 3S N. J. Eq., 37; aff'd 36 N. J. Eq.,'549.)

Coupon b nils are negotiable securities. {Boyd v. Kennedy, 38 X. J.
Law, 146; Copper v. 'Jersey City, 44 N. J. Law, 634.)

As to the distinction between current corporate bonds and bonds that
are overdue, as afecting the rights of holders thereof, see Midland R. R.
Co. v. Hitchcock, 37 N. J. Eq., 549.

ULTRA VIRES.—It was formerly the rule in this State that acts of a

corporation in excess of its express powers, or those necessarily implied,

were void, and contracts which were ultra vires the corporation were

incapable of enforcement or ratification. Such acts or contracts could

not become the foundation of a right of action either by or against the

corporation. {Trenton Mut. L. Ins. Co. v. McKelway, 12 N. J. Eq., 133;

Nat' I Trust Co. v. Miller, 33 N. J. Eq., 163; Black v. Delaware &*

Raritan Canal Co., 24 X. J. Eq., 455; Leggett v. N.J. Mfg. &* Bkg.

Co., 1 N. J. Eq., 541; State v. Mansfield, 23 X. J. Law, 510.)

This rule no longer obtains. The present rule is that an ultra vires

contract which has been performed on one side will be enforced in all

those cases where the party performing cannot, upon rescission, be re-

stored to his former status. The company is deemed to have acquiesced

in the ultra vires act, and is precluded from interposing its own infirmity

to the injury of the other party. An executory contract, ultra vires,

however, cannot be enforced, even though acquiesced in by every stock-

holder, and an ultra vires contract, fully executed, cannot be receded

from. {Camden &* At 1. R.R. Co. v. Mays Landing, &*c, R. R. Co., 48

N. J. Law, 530; Ellerma7i v. Chicago June. Ry., &»c, Co., 49 X. J. Eq.,

242; Chapman v. Ironclad Rheostat Co., 62 X. J. Law, 497.)

Remedies.— J. By the stockholders and third persons.

The Court of Chancery will interfere by injunction, at the instance

of a stockholder, to restrain the corporation from using the corporate

funds in the exercise of unauthorized powers. {Gifford v. N. J. R. Ss*
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Transportation Co., 10 X. J. Eq. , 171.) And in Del. &* Rar. Canal v.

Rar. &> Del. Bay R. Co., 16 N. J. Eq., 321 ; aff'd 18 N. J. Eq., 546, it was
held that a court of equity will restrain a corporation from exercising

powers with which the Legislature has not invested it if those powers in-

terfere with the rights or property of others, whether such exercise is

mistaken or fraudulent.

2. — Proceedings by the Attorney-General to forfeit the charter of the

company.

"The State may interpose its authority at any time and compel

"an abandonment of the act in excess of power, and, if need be, revoke

"the charter of the company for its usurpation.

"When the State challenges the legality of the transaction, the para-

" mount and only question is whether it has bestowed upon the company

"the requisite authority to engage in it. When the question arises

"between the company and the other party to the contract, other legal

principles apply in determining whether the contract shall be observed."

{Camden &* At I. R. R. Co. v. Mays Landing, &*c, R. R. Co., 4S N. J.

Law, 567.)

The Court of Chancery is not the proper tribunal for calling in

question the rights of a corporation, as such, for the purpose of declaring

its franchises forfeited and lost. Such power is of right to be exercised by

a court of law. (Society for Establishing Useful Manufactures v.

Morris Canal &* Rkg- Co., 1 N. J. Eq., 157; Stockton v. American To-

bacco Co., 55 N. J. Eq., 352.)

3. Banking powers prohibited to corporations organized under

this act.—No corporation created or to be created under the

provisions of this act shall, by any implication or construction,

be deemed to possess the power of carrying on the business of

discounting bills, notes or other evidences of debt or of receiving

deposits of money, of buying gold or silver bullion or foreign

coins, or of buying and selling bills of exchange, or of issuing

bills, notes or other evidences of debt, upon loan or for circula-

tion as money,

(As amended by Chap. 176, Laws of 1899; P. L. 1899, p. ,

P. L. 1846, p. 16; Act of 1875, £ 4.

The general prohibition against the exercise of unauthorized bank-

ing powers is contained in the "Act concerning banks and banking (Re-

vision of 1899)."

Banking corporations must now be formed under " An Act concern-

ing banks and banking (Revision of 1899)."

This section affects in no way the power of a corporation to issue and

receive negotiable paper in the usual course of business, or for any pur-
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§ 4 pose incidental to the legitimate business for which the company was
formed. (See Morawetz on Private Corporations, Section 321, and cases
cited i

Corporations formed under "An Act concerning trust companies-
(Revision of 1899)" have all the powers of banks except the power to dis-
count bills and notes.

4. Charters subject to repeal.

The charter of every corporation, or any supplement thereto

or amendment thereof, shall be subject to alteration, suspension

and repeal, in the discretion of the legislature, and the legisla-

ture may at pleasure dissolve any corporation.

P. L., 1S46, p. 17, Act of 1875, § 6.

Charters are contracts.
—"Charters of private corporations are regarded

" as executed contracts between the State and the corporator, and the rule

"is settled, that if the charter does not contain a reservation of power

"in the Legislature to modify or change the contract, the Legislature

"cannot repeal, impair or alter such a charter against the consent or

"without the default of the corporation." (Montclair v. N. Y. Sr* Green-

wood Lake Ry. Co., 45 N. J. Eq., 436.)

It was to avoid the rule of the Dartmouth College case that this

section was enacted.

" The power of the Legislature has its limits. It can repeal or sus-

"pend the charter; it can alter or modify it; it can take away the charter;

"but it cannot impose a new one, and oblige the stockholders to accept it."

The power to repeal, suspend or alter the charter is a reservation to

the State for the benefit of the public, to be exercised by the State only.

" The State was making what had been decided to be a contract, and it

"reserved the power of change, by altering, modifying or repealing the

"contract." [Mills v. Central R. R. Co., 41 N. J. Eq., i, 8.)

The Legislature has no authority to make any alteration or amend-

ment in a charter granted subject to this section, that will defeat or

substantially impair the object of the grant, or any rights which have

vested under it. {Zabriskie v. Hackensack &° N. Y. R. Co., 18 N. J. Eq.,

178.)

The Legislature has powTer 10 confer upon a court authority to declare

a charter forfeited for a specified misfeasance or malfeasance. {Huylar

v. Cragin Cattle Co., 40 N. J. Eq.
, 392, 396.) See section 44, post.

5. This act may be amended or repealed, at the pleasure of

the legislature, and eveiy corporation created under this act

shall be bound by such amendment; but such amendment or
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repeal shall not take away or impair any remedy against any § 5-0

such corporation or its officers for any liability which shall have

been previously incurred; this act and all amendments thereof

shall be a part of the charter of every corporation heretofore or

hereafter formed hereunder, except so far as the same are inappli-

cable and inappropriate to the objects of such corporation.

P. L. 1846, p. 65; P. L. 1849, p. 301; Act of 1875, i? 14, 35.

See notes to Section 4, ante.

II.—Formation, Constitution, Alteration, Dissolution.

6. Purpose for which corporation may be formed.—Upon exe-

cuting, recording and filing a certificate pursuant to all* the pro-

visions of this act. three or more persons may become a corpora-

tion for any lawful purpose or purposes whatever other than

a savings bank, a building and loan association, an insurance com-

pany, a surety company, a railroad company, a telegraph company,

a telephone company, a canal company, a turnpike company

or other companv which shall need to possess the right of taking

and condemning lands in this state, or other than a corporation

provided for by "An Act concerning banks and banking (Re-

vision of 1899)." or by " An Act concerning trust companies

(Revision of 1899)." or by "An Act concerning safe-deposit

companies (Revision of 1899)"; it shall, however, be lawful to

form a company hereunder for the purpose of constructing,

maintaining and operating railroads, telephone or telegraph lines

outside of this state.

(As amended by Chap. 176, Laws of 1S99; P. L. 1899, p. 473.

1

P. L. 1S46, p. 64; P. L. 1849, p. 300; P. L. 1S52, p. S7; P. L. 1853, p.

427; P. L. 1855, p. 706; P. L. 1S65, p. 707; P. L. 1865, p. 913; P. L. 1S69,

p. 1001; Act of 1875, § 10; P. L. 1S76, p. 103; P. L. 1SS0, p. 92; P. L. 1888,

p. 111; P. L. 1889, p. 411; P. L. 1894, p. 497.

Corporations may be organized under this act for any lawful purpose
or purposes, and are not limited to a single object or purpose.

The incorporation of the classes of corporations expressly excepted
from the provisions of this section is provided for by other acts. Some of
these acts contain express provisions prohibiting the incorporation of com-
panies provided for by them under any other act. See "An Act concern-
ing banks and banking, Revision of 1899" (P. L. 1S99, p. 431). Under the
provisions of the Trust Company Act of 1S99 not only is the organization
of a trust company forbidden under any other act, but the act forbids the
exercise within the State of New Jersey of certain specified powers exclu-
sively conferred upon trust companies (P. L. 1S99, p. 455), the more
important of which are :

"(1) To act as the fiscal or transfer agent of any state, municipality,

* See section 43a, post.



14 FORMATION, PURPOSES, ETC.

& 6 body politic or corporation, and in such capacity to receive and disburse

money.
"(2) To transfer, register and countersign certificates of stock, bonds

or other evidences of indebtedness, and to act as agent of any corporation,

foreign or domestic, for any purpose now or hereafter required by statute

or otherwise.

"(5) To act as trustee under any mortgage or bond issued by any

municipality, body politic or corporation, and to accept and execute any

other municipal or corporate trust not inconsistent with the laws of this state.

'(16) To receive and manage any sinking fund of any corporation,

upon such terms as may be agreed upon between said corporation and

those dealing with it.

"(17) Generally to execute trusts of every description not inconsist-

ent with the laws of this state or of the United States."

There are other classes of corporations not specified in this section for

the incorporation of which separate acts have also been passed. Among
them are gas companies (G. S , p. 160S), water companies_ (G. S., p. 2iqq),

street railways (G. S., p. 3216) and traction companies (G. S., p. 3235).

These acts are not by their terms expressly exclusive. Can companies,

for the organization of which other general laws exist, be lawfully incor-

porated under this act ? The safe answer is the negative.

In Richards v. Dover (61 N. J. Law, 400, 402) the court said :
" The

passage of these general laws authorizing the incorporation of gas com-

panies shows a clear legislative intent to separate gas companies from

those corporations which may lawfully be organized and provided under

the general corporation act, and to subject the former to limitations and

restrictions not applicable to the latter. * * • * * Mr. Justice

Magie, in Domestic Telegraph Co. v. Newark, 49 N. J. Law, 344, 348, said

that the passage of the act * * * providing for the organiza-

tion of telegraph and telephone companies, in modes and under conditions

quite inconsistent with those prescribed by the general corporation act,

seemed to be a strong legislative declaration that such companies could

not be organized so as to acquire a corporate existence under the latter

act. In my judgment, the Legislature has clearly expressed its intention

that no corporation shall acquire or exercise the franchise of a gas com-
pany without subjecting itself to the salutary provisions of the gas act by
incorporating under it."

See also to the same effect dictum of Collins, J., in Mojitclair Mili-

tary Institute v. State Board of Assessors, 47 Atl. Rep., 558.

Person.—The word "persons " in this act does not include corporations.

By analogy Coddington v. Exrs. of Havens, 8 N. J. Eq., 590.

A corporation cannot in its own name subscribe for stock, or be a cor-

porator under the General Railroad Law ; nor can it do so by simulated
compliance with the provisions of the law through its agents as pretended
corporators and subscribers for stock. {Central R. R. Co. of N. J. v. Pa.
R.R. Co., 31 N.J. Eq., 475-494.)

Compare Section 51, post, giving any corporation the power to pur-
chase, hold, &c, stock and bonds of other corporations.

Infants.—The statute authorizes persons to form a corporation; it is

implied that they shall be of full age. {Matter of Globe, &°c, Assn., 135
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X Y., 280, 284, and cases cited. See also Liftdley on Companies, p. 39.) & ^
In England it has been held that the incorporation is not rendered invalid

by the fact that one of the subscribers was an infant. {Nassau PJwsphate
Co., 2 Ch. D. 610.)

7. Any corporation of this state may conduct business in other

states or in foreign countries and have one or more offices out of

this state, and may hold, purchase, mortgage and convey real

and personal property out of this state; provided, such powers
are included within the objects set forth in its certificate of incor-

poration.

P. L. 1865, p. 354, Act of 1S75, § 15: P. L. 1889, p. 412.

The power of a New Jersey corporation to do business without the
State is based upon this provision. The corporation exists by force of the
law that created it, and where that law ceases to exist and is not obligatory,

the corporation can have no existence. {Hilles v. Parrish, 14 X. J. Eq.,

380, 383.)

It is usual to insert in the certificate of incorporation a clause some-
what as follows:

"The corporation shall also have power to conduct its business in all

"its branches, and have one or more offices and unlimitedly to hold, pur-

chase, mortgage and convey real and personal property outside of the
" State of New Jersey, in any or all of the several States and Territories of

"the United States and in the District of Columbia, and in any or all

"foreign countries, and especially in (specifying certain cities and States)."

Under the Act of 1875 and the supplement of 1889 (P. L. 412) a cor-

poration could carry on a part of its business out of the State, provided

that the portion of such business to be carried on out of the State and the

location of its principal office or place of business out of the State were
stated in the certificate of incorporation. An act of 1892 permitted

any corporation to carry on and conduct its business outside of the State,

though not so empowered in the certificate of incorporation. (P. L. 1892,

p. 90.) The question arose whether a manufacturing corporation, incor-

porated under the Act of 1S75, which stated in its certificate that the

business to be carried on in the State was manufacturing, and that the

portion of its business outside the State was the selling of its manufac-

tured products in the cities of New York and Brooklyn, could, under the

Act of 1892, remove its manufacturing plant to another State. It was

held by the Court of Chancery that such a removal was a material

change in the object of the company which could not take place without

the consent of every stockholder. The Court held, however, that a re-

moval to another part of the State was not a material change. {Stickle

v. Liberty Cycle Co., 32 Atl. Rep. 708.)

Section 7 of the present act was apparently drafted for the purpose of

meeting this case, and where the certificate of incorporation is properly

drawn the power can be put in the directors to carry on the business of
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£ ft the company wherever from time to time they deem will be best suited to

the objects of the company.

8. The certificate of incorporation shall be signed in parson

by all the subscribers to the capital stock named therein, and

shall set forth

:

I. The name of the corporation; no name shall be assumed

already in use by another existing corporation of this state, or so

nearly similar thereto as to lead to uncertainty or confusion

;

II. The location (town or city, street and number, if num-

ber there be) of its principal office in the state;

III. The object or objects for which the corporation is formed

;

IV. The amount of the total authorized capital stock of the

corporation, which shall not be less than two thousand dollars,

the number of shares into which the same is divided and the par

value of each share; the amount of capital stock with which it

will commence business, which shall not be less than one

thousand dollars; and, if there be more than one class of stock

created by the certificate of incorporation, a description of the

different classes, with the terms on which the respective classes

of stock are created;

V. The names and post office address of the incorporators

and the number of shares subscribed for by each; the aggregate

of such subscriptions shall be the amount of capital stock with

which the company will commence business, and shall be at

least one thousand dollars;

VI. The period, if any, limited for the duration of the com-

pany;

VII. The certificate of incorporation may also contain any

provision which the incorporators may choose to insert for the

regulation of the business and for the conduct of the affairs of the

corporation, and any provision creating, defining:, limiting- and

regulating the powers of the corporation, the directors and the

stockholders, or any class or classes of stockholders; provided,

such provision be not inconsistent with this act.

(As amended by Chap. 172, § 2, Laws of 1898, P. L. 1S98, p. 407.)

P. L. 1846, p. 64: P. L. 1849, p. 300; Act of 1875, § ii ; P. L. 1876, p.

103; P. L. 1884, p. 82; P. L. 1 888, p. 152.
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The provision that the certificate of incorporation should be signed in S 8
person by all of the subscribers to the capital stock named therein is new.
It is not proper, therefore, to sign by an attorney in fact.

The practice of inserting in the certificate of incorporation the names
of a number of subscribers to the capital stock, but having the certificate

signed only by a part, not less than three, is thus forbidden.

The certificate should not only be signed, but should also be sealed

by all the incorporators and subscribers. This because Section 9 requires

the certificate of incorporation to "be proved or acknowledged as required
"for deeds of real estate." In the case of deeds of real estate the
officers before whom the acknowledgments are taken shall certify that

the "party signed, sealed and delivered" the same. (P. L. 189S, p. 679.)

Certificate of incorporation,—The certificate of incorporation is the

charter of the company and is held to be equivalent to a special act of the

Legislature. {Ellerman v. Chicago June. Ry., &^c, Co., 49 N. J. Eq. , 217;

Oregon R. R. Co. v. Oregonian R. R. Co., 130 U. S., 1.)

It is to a certain extent

—

(1) A contract between the corporation and the State. {Montclair

v. Greenwood Lake R. R. Co., 45 N. J. Eq., 436.)

(2) A contract between the individual stockholders and the corpo-

ration. {Kean v. Johnson, 9 N. J. Eq., 401 ; Loewenthal v. Rub-

ber Reclaiming Co., 52 N. J. Eq., 440.)

(3) A contract between the stockholders themselves. {Id.)

The courts of the State of New Jersey enunciate no rule or principle

-substantially different from the general principle governing corporations

upon these three points.

In view of the fact that as between stockholders themselves the

minority may prevent any practical diversion of the entire property of

the company from the business for the purpose for which the company

was organized, may prevent a sale of its entire property on the principle

that this would work a practical dissolution of the company in a manner

other than that prescribed by statute and without their consent, it may

in some cases avoid the embarrassment which might arise from the

objection of a minority of stockholders if there be inserted in the certifi-

cate itself a provision substantially as follows: "With the consent in

"writing and pursuant to the vote of the holders of a majority of the stock

"issued and outstanding, the directors shall have power and authority to

"sell, assign, transfer or otherwise dispose of the whole property of this

"corporation."

The insertion of this provision in the certificate of incorporation and

the making this a part of the fundamental contract between the stock-
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^ 8 holders puts the minority in a less favorable position to unreasonably

object to the plans of a concurrent majority.

Charter cannot be attacked collaterally.
— " It is further treated as settled

by our cases, that the regularity of the organization of a corporation can-

not be questioned collaterally in any court, at the instance of a private

person, and that irregularities and omissions in such organization cannot

be taken advantage of in a proceeding instituted by a private person, but

only in a direct proceeding in behalf of the State, inquiring by what
warrant the corporate grant is being used." (Elizabelhlown Gas Light
Co. v. Green, 49 N. J. Eq.

, 329, 331, citing National Docks R. R. Co. v.

Central R. R. Co., 32 N. J. Eq., 755; Stout v. Zulick-, 48 N. J. Law, 599;

West Jersey R. R. Co. v. Cape May, &>c., 34 X. J. Eq., 164; Terhune
v. Midland R. R. Co., 38 N. J. Eq., 423; Jersey City Gas Light Co. v. Con-

sumers' Gas Co.,^o X. J. Eq., 427; New Jersey Southern R. R. Co. v.

Long Branch, 39 N. J. Law, 28. See also Stockton v. American Tobacco

Co., 55 N. J. Eq.,352.)

Quo warranto is the proper proceeding.

I. Corporate name.—It is permissible for a corporation to assume the

name used by the incorporators as a firm name, or an individual name
may be used. The name must not contain the words "insurance," "safe

deposit," "trust" or "bank" (P. L. 1897, p. 274).

This subdivision was amended in 1898 by inserting the word "exist-

ing," so as to forbid the use of the name of " another existing corporation."

This was in accordance with the ruling of the Secretary of State's office

that the name of a corporation which has been dissolved might be appro-

priated by another corporation.

The court of chancery will restrain a domestic corporation from using

a name so similar to that of another domestic corporation as to lead to

uncertainty or confusion. {Glucose Sugar Refining Co. v. American
Glucose Sugar Refining Co., 22 X. J. Law Journal [May, 1899], p. 147.)

A contract is not void because the corporation with which it is made
is misnamed therein. (Hoboken Bld'g Ass'u v. Martin, 13 X. J. Eq.,

427; Woolwich v. Forrest, 2 X. J. Law, 107; Middletown v. McCormick,

3 X. J. Law, 92. See also (as to grants), Lnhabitants, &»c, Alloway's
Creek v. String, 10 X. J. Law, 323; Den v. Hay, 21 X. J. Law, 174, and
(as to bequests), Van Wagenen v. Baldwin, 7 X. J. Eq., 211; McBride v.

Elmer, 6 X. J. Eq., 107; Goodell v. Union Assn., 29 X. J. Eq., 32; Lanning
v. Sisters of St. Francis, 35 X. J. Eq., 392.)

It was held in Alexander v. Berney, 28 X. J. Eq., 90, that "a corpora-

tion may assume a name by usage." (For a somewhat similar case see

Den v. Helines, 3 X. J. Law, 600.

)

II- Registered office in the State.

The Act of 1875 required the place of business, both within and with-

out the State of Xew Jersey, to be given; also the portion of the business

of the company to be conducted outside of the State.
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In 189S this section was amended in its present form. ^ 8
The object of the amendment was to require the certificate of incor-

poration to state the exact location of the principal office.

In addition, by Chap. 173 of the Laws of 1898 (Sec. 43a), it is required

to state the name of the agent in the principal office, and in charge

thereof, and upon whom process against the corporation may be served.

It is usual to state it in this form: "The location of the principal office in

"this State is at No. street, in the City of

"County of . The name of the agent therein and in

"charge thereof, and upon whom process against the corporation may be
" served, is ."

The policy of the State of New Jersey, as indicated by the Act of

1898, is first to compel all corporations to have a registered office in the

State of New Jersey and with a known and published agent in charge

thereof, authorized to transfer stock and to receive process against the

corporation, and then to give corporations power to do business anywhere

out of the State of New Jersey and in foreign countries without designat-

ing any place of business out of the State. The agent may be changed

from time to time by the directors.

So far as the laws of Xew Jersey are concerned, corporations have no

principal office outside the State of Xew Jersey. They have the ful/

right to do business anywhere out of the State, providing suitable provi-

sion is made in the charter. ( Vide Section 7.)

III. Objects.—Companies may be formed under this act for any law-

ful purpose or purposes except such as are expressly prohibited bv Section

6, ante, and probably others not recited in that section, for which

separate acts have been provided.

Associations not for pecuniary profit are required to be organized

under Chap. 1S1, Laws of 189S (P. L. 1893, p. 422).

This section formerly read " the objects for which," etc. This

amendment and the amendment of Section 6 in 1S99 were intended to

answer affirmatively the question which has been frequently asked,

whether a company may be formed under this act for more than one

object or purpose.

This being the important part of the certificate of incorporation,

great care should be taken that the objects and purposes of the com-
pany are stated in the fullest and clearest manner possible, because the

company cannot undertake any business not authorized by its charter,

and not even the fullest sanction given by the shareholders will make valid

an act which is outside the powers of the company. Directors undertak-

ing any such business may become personally liable for loss, and
|

inconvenience follows from companies having too limited powers. It is

often questioned how far it is necessnry to detail in extenso in the certifi-

cate of incorporation the powers of the company. The answer is plain.

The balance of disadvantage decidedly attaches to too narrowly defined

objects.
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& 8 It is easier to compress, so to speak, the business of a company
within the limits of large objects and broad powers than to develop in the

face of narrowly denned objects.

The powers of the corporation cannot be enlarged by the by-laws.

{Stewart v. Odd Fellows' Mut. Life Ins. Co., 12 N. J. L. J., no.)

It is customary to insert general words, such as " in general to carry

*• on any other business whether manufacturing or otherwise." But it

must be understood that the courts limit such words to operations of a

nature similar to the business previously mentioned, and will not include

any wholly fresh business.

IV. Stock.—There is no limit as to the amount of capital stock which

a corporation formed under this act may have. It is necessary that the

total amount should be not less than $2,000, and it is necessary that $1,000

of stock should be subscribed by the incorporators, this constituting the

amount of capital stock with which the company will commence business.

The par value of the shares may be fixed at any amount. The ques-

tion has been asked whether the par value of the shares could be expressed

in foreign standards of value, as English pounds sterling. It would seem,

however, from the language used, that the monetary standard of the

United States is intended. There could be no objection, however, it is

apprehended, to the issuing of shares with an exchange value in foreign

money, in order that certificates issued in foreign countries might be

issued bearing both the United States value and its equivalent in the

money of the foreign country.

This section, before it was amended, required "the amount " with

which the company would commence business to be stated. It was

thought that this required the company to have at least $1,000 paid into

its treasury before it could commence business. It seems clear now, how-

ever, that the company may commence business at once and may call the

subscriptions to its capital stock at such time as the directors find con-

venient. The law does not require that this $1,000 shall be paid in cash.

It may be paid in property if the directors so decide. One of the sub-

scribers may pay the subscriptions of the others, in cash or property.

( Vail v. Phillips, 14 N. J. L. J. , 45.) The capital stock subscribed by the

incorporators should not be more than two-thirds preferred stock.

In view of the fact that the cost of filing the certificate of incorpora-

tion is the same (/. e., $25) for any amount of total authorized capital not

exceeding $125,000, it is customary to insert in the certificate power to

issue stock to the amount of $100,000 or $125,000. The company may
then at such times as the business requires issue stock up to the amount
limited without filing a certificate of increase of capital stock under Sec-

tion 27.

Where there is more than one kind of stock the certificate of incor-

poration should contain the designation and description of each class and
state the terms on which each class is to be issued. Preferred stocks

may, if desired, be made subject to redemption at any time after three

years from the issue thereof at not less than par (Sec. 18). Dividends on

preferred stock may be fixed at any rate not exceeding 8 per cent, per
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annum. Special voting powers may be given to the holders of any class & 8
of stock. For a description of some of the kinds of preferred stock

which may be created see notes to Section 18, post.

V. Names and post office addresses of incorporators.—There must be at

least three incorporators, who must be natural persons. It is not neces-

sary that any of them should be a resident of New Jersey. (Central R.

R. of N.J. v Pain. R. R. Co., 31 N. J. Eq., 475.)

This section formerly required the residence of each incorporator to

be given. This was changed to post office address in the section as

amended, and, therefore, this section is subject to the operation of Chapter

173 of the Laws of 1898 (Section 43a, post), which provides that the post

office address of the principal office of the company may be given as the

post office address of the stockholder in any certificate filed. By this

means incorporators residing in other States are not required to make
public their addresses for the benefit of the tax authorities of those States.

This subdivision also requires that the aggregate of the subscriptions

of the incorporators shall be the amount of capital stock with which the

company will commence business, which is required to be stated under
the preceding subdivision.

VI. Duration.—Formerly the maximum period of duration was fifty

years, but by the Revision of 1896 this limitation was stricken out and the

existence, if not limited in the certificate of incorporation, is perpetual.

The statute formerly required the certificate of incorporation to state

" the date on which the existence of the corporation shall begin." Sec-

tion 10 now provides that the corporate existence begins on filing the cer-

tificate in the office of the Secretary of State. The fixing of any other

date would be inconsistent with Section 10 and therefore of no effect.

VII. Additional powers.—This is one of the most important provisions

of the Corporation Act and tests the skill of counsel in drawing charters

and in effectively laying the foundation of the corporate structure. It

will be noted that under this section provisions " creating, defining,

" limiting and regulating the powers of the corporation," <S:c. , may be in-

serted. The words "creating and defining " are new, and carry to its

logical result the principle laid down in Ellerman v. Chicago June. Ry.,

&*c, Co., 49 N. J. Eq., 217, that the certificate of incorporation is equiva-

lent to a special act of the Legislature.

This practically puts it in the power of the incorporators to decide for

themselves the powers which the corpoiation shall have in addition to

the powers expressly given by the act and is in effect a delegation to

them of the lawmaking power of the Legislature.

This provision may also be construed as meaning that whereas in-

corporators are enabled to create and define the powers which the corpora-

tion shall possess, in addition to those given by Section i, that the certifi-

cate of incorporation shall then become the measure of the company's

powers, and that powers not expressly or impliedly given by it are ex-

cluded.
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Various limitations and regulations of the powers of the corporation,

the stockholders and the directors may be made; power may be given to

the directors to make and alter by-laws (Sec. n); directors maybe classi-

fied (Sec. 12); power exclusively to choose a class of directors may be con-

ferred on any class of stockholders (Sec. 12); the amount of interest re-

quired to be represented at any meeting other than the annual election of

directors to constitute a quorum may be prescribed, provided it is not

more than a majority of shares (Sec. 17); power to the directors to sell or

mortgage any or all of the corporate property without the assent of the

stockholders or with the assent of a majority or two-thirds of the stock-

holders; restrictions on the power of stockholders to examine the corporate

books of account; voting qualifications may be provided— for example,

that each stockholder shall have a certain number of shares of stock to

entitle him to one vote (Sec. 37). Other similar limitations and regula-

tions might be made.
Under Section 17 as amended in 1901 (p. 33, post) a provision may be

inserted in the certificate of incorporation that any action which now re-

quires the consent of the holders of two-thirds of the stock at any meeting
after notice to them given, or requires their consent in writing to be filed,

may be taken upon the consent of and the consent given and filed by
the holders of two-thirds of the stock of each class represented at such

meeting in person or by proxy.

The simple statement in affirmative language of the matters required

by the Corporation Act to be contained in the certificate of incorporation

of a company does not amount to such a limitation upon the future action

of its stockholders as will prevent a change in the purposes of the cor-

poration by the consent of two-thirds in interest of the stockholders under

the same act. {Meredith v. N. J. Zinc &° Iron Co , 44 Atl. Rep., 55.)

Cumulative voting.—Under Chapter 172 of the Laws of 1900, provision

may be made in the certificate of incorporation for cumulative voting.

(Sec. 35a, post.)

9. Authentication and record of certificate* Copy evidence.

The certificate of incorporation shall be proved or acknowl-

edged as required for deeds of real estate, and recorded in a book

to be kept for that purpose in the office of Ihe clerk of the county

where the principal office of such corporation in this state shall

be established, and, after being so recorded, shall be filed in the

office of the secretary of state; said certificate, or a copy thereof,

duly certified by the secretary of state, shall be evidence in all

courts and places.

P. L. 1846, p. 65; P. L. 1849, pp. 300, 301; Act of 1875, § 12.

Within the State of New Jersey the acknowledgment maybe taken by
the Chancellor, a Justice of the Supreme Court, any attorney at law ad-

mitted to practice by the Supreme Court, a Master in Chancery, a Judge
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of any Court of Common Pleas, a Commissioner of Deeds, a clerk of the S 10
Court of Common Pleas of any county, a Deputy County Clerk, a Sur-
rogate or Deputy Surrogate of any county, or a Register of Deeds of
any county. ("An Act respecting conveyances [Revision of 1898]," § 22,

P. L. 1898, pp. 670, 678, as amended by Chap. 138, Laws of 1901.)

All acknowledgments must be in the form prescribed by the New
Jersey statute.

A Notary Public in New Jersey has no authority to take an ac-

knowledgment.
Acknowledgments out of New Jersey should, if practicable, be taken

by a Master in Chancery of New Jersey or by a Foreign Commissioner of

Deeds for New Jersey authorized .0 act in the place where the acknowl-
edgment is t iken. If a Master in Chancery or Commissioner is not avail-

able the acknowledgment may be taken by a Notary Public or other offi-

cer, but in such case it is necessary to attach to the certificate of acknowl-
edgment a certificate of the County Clerk or other officer performing simi-

lar duties, substantially as follows ("An Act respecting conveyances [Re-

vision of 1898]," § 23):

State of ) ss
County of

)

I, , Clerk of the County of , and also Clerk
of the Court for the said County, the same being a Court of
Record, do hereby certify, That

, whose name is

subscribed to the Certificate of the proof or acknowledgment of the an-
nexed instrument, and thereon written, was, at the time of taking such
proof and acknowledgment, a Notary Public in and for said County, duly
commissioned and sworn, and authorized by the laws of said State to take
the acknowledgments and proofs of deeds or conveyances for lands, tene-
ments or hereditaments in said State of '

. And further, that
I am well acquained with the handwriting or such Notary Public, and
verily believe that the signature to said certificate of proof or acknowledg-
ment is genuine.

In Testimony Whereof, I have hereunto set my hand and affixed the
seal of the said Court and County, the day of

,

189 .

[l. s
J Clerk.

See further as to taking acknowledgments out of the State, P. L. 189S,

pp. 678-9.

The omission of an immaterial part of the acknowledgment by an in-

corporator, as a failure to state that the contents of the certificate were

made known to him, and the omission of a certificate of notaryship to state

that the notary was authorized by the laws of his State to take acknowl-

edgments and proof of deeds, do not render the incorporators liable as

partners. (Stout v. Zulick, 48 N. J. Law, 599.)

10. Corporate existence begins on filing certificate.

Upon making the certificate of incorporation and causing the

same to be recorded and filed as aforesaid, the persons so asso-

ciating, their successors and assigns, shall from the date of such
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§ 10 filing be and constitute a body corporate by the name set forth

in said certificate, subject to dissolution as in this act elsewhere

provided.

P. L. 1S46, p. 65 ; P. L. 1849, p. 301 ; Act of 1875, § 13.

This section is a substitution for Section 13 of the Act of 1875, which

provided that the incorporators might insert the time when the company
would begin business. Reference is made to the case of Vanneman v.

Young- (52 N. J. Law, 403) because that case is often cited as authority for

the proposition that a corporation may begin business before the recording

and filing of its certificate in the office of the Secretary of State. Section 10,

in the Revision, repealing Section 13 of the Law of 1875, did away with the

effect of Vanneman v. Young in that particular.

In Stevetts v. Borough of Merchantville (62 N. J. Law, 167) it was
held that an ordinance by which a muncipality makes a grant to a private

corporation is void if such corporation was non-existent at the time the or-

dinance was introduced and passed upon second reading. (See also Lake
v. Ocean City, 62 N. J. Law, 160, 162).

De facto corporations.

The law on this subject is stated in the case of Stout v. Zulick (48 N.

J. Law, 599, 601) as follows :
" In the absence of a statutory provision

" making shareholders liable incase of failure to comply with the require-

" ments of the charter, or with requirements of the act under which the
" company is incorporated, persons who have contracted with a defacto
" corporation, as a corporation, cannot deny its corporate existence m or

" der to charge its shareholders individually as partners. * * * Where
" it is shown that there is a charter or a law under which a corporation
" with the powers assumed might lawfully be incorporated, and there is

" a colorable compliance with the requirements of the charter or law and
" a user of the rights claimed under the charter or law, the existence of

" a corporation is established.

" And it is entirely settled that the corporate existence of such cor-

" poration defacto cannot be inquired into collaterally. It is as to all who
«• contract with it, to be assumed to be a corporation de jure. The legal.

" ity of its corporate existence may be inquired into by the State, but not
" by any one else. And this is as true where the corporation is

" formed under a general law as it is where. the corporate existence is

" claimed under a special charter. * * * Had this suit been brought
" against the company it could not have denied its corporate existence,

" neither can the plaintiffs, who contracted with it as a corporation, do so."

(See also Hackensack Water Co. v. De Kay, 36 N. J. Eq., 548 ; Rafferty

Rec'r v. Bank ofJersey City, 33 N. J. Law, 368 ; Vanneman v. Young,

52 N. J.
Law, 403 ; Stockton v. American Tobacco Co. ,55 N. J. Eq. , 352 ;

hi re Trenton St. Ry. Co., 47 Atl. Rep., 819.)

A court of equity is not the proper tribunal to inquire into the valid-

ity of such organization. The action must be brought in a court of law,

on quo warranto, or information in the nature of quo warranto, by the-

Attorney-General in behalf of the State. (See cases cited, p. 18, ante.)
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ii. By-laws. § 11=12

The power to make and alter by-laws shall be in the stock-

holders, but any corporation may, in the certificate of incor-

poration, confer that power upon the directors ; by-laws made
by the directors under power so conferred may be altered or

repealed by the stockholders.

New. Cf. Act of 1875, § 45.

Can the stockholders exercise the power conferred by this section at an
annual meeting in the absence of notice ? This question does not seem to

have been decided. It is therefore advisable in most cases to provide in

the by-laws expressly as to this.

The powers of the corporation cannot be enlarged by a by-law.

(Stewart v. Odd Fellows' Mutual Life Ins. Co., 12 N. J. L. J., 110.)

Construction.—A provision in the by-laws of a corporation that at spe-

cial meetings of the stockholders questions should be determined by the

vote of a " majority of stockholders " was construed to mean a majority

in interest of the stockholders, the by-laws providing that all questions as

to elections should be governed by the Corporation Act of 1856. ( Wein-
burgh v. Union Street Railway Advertising Co., 55 N. J. Eq., 640.)

For further cases as to by-laws see p. 4, ante

.

12. The business of every corporation shall be managed by

its directors, who shall respectively be shareholders therein; they

shall be not less than three in number, and, except as hereinafter

provided, they shall be chosen annually by the stockholders at

the time and place provided in the by-laws, and shall hold office

for one year and until others are chosen and qualified in their

stead; but by so providing in its certificate of incorporation, any

corporation organized under this act may classify its directors in

respect to the time for which they shall severally hold office,

the several classes to be elected for different terms; provided,

that no class shall be elected for a shorter period than one year

or for a longer period than five years, and that the term of office

of at least one class shall expire in each year; any corporation

which shall have more than one kind of stock, may, by so provid-

ing in its certificate of incorporation, confer the right to choose

the directors of any class upon the stockholders of any class or

classes, to the exclusion of the others; one director of every cor-

poration of this state shall be an actual resident of this state,

and it shall not be necessary for more than one director to be a

resident of this state, notwithstanding the provisions of any

special charter or other act.
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S 12 P- L. 1846, pp. 65, 66; P. L. 1849, p. 302; P. L. 1872, p. 89; Act of

1875, § 16; P. L. 1881, p. 122; P. L. 18S9, p. 412; P. L. 1892, p. 90; P. L.

1893, p. 444.

Unless the certificate of incorporation contains limitations upon the

powers of the directors, the executive power of the corporation is vested

in the board of directors. Vice-Chancellor Pitney said in Lcwenthal v.

Rubber Reclaiming Co. (52 N. J. Eq., 445):

" In this connection it is worthy of remark that the stockholders, as

" such, have no power to make any contract or execute any work. Their
" power is confined to electing directors and advising them in their con-

" duct of the business of the company."
In Plaquemines Tropical Fruit Co. v. Buck (52 N. J. Eq., 219, at p.

238) Vice- Chancellor Green used the following language:
" It may sometimes become necessary in the transaction of some kind

" of business of a corporation to have the consent of all the stockholders,

" or of a certain proportion of them, and resolutions giving such consent

" or advice have the effect of empowering the directors to act. But the

" board of directors is the legal executive, recognized as such not only

" in practice and on principle, but by the statute.'''

" If stockholders in a corporation disapprove of the company's man-
" agement, conducted without fraud or gross abuse of trust, or consider

" their speculation a bad one, their remedy is to elect new officers or sell

" their shares and withdraw." (McGill, C, in Benedict v. Columbus

Construction Co., 49 N. J. Eq., 23.)

"Individual stockholders cannot question, in judicial proceedings,
" corporate acts of directors if the same are within the powers of the cor-

" poration, and, in furtherance of its purposes, are not unlawful or against
" good morals, and are done in good faith and in the exercise of an honest
" judgment. Questions of policy of management, of expediency of con-
" tracts or action, of adequacy of consideration not grossly dispropor-

" tionate, of lawful appropriation of corpcrate funds, are left solely to the
" honest decision of the directors if their powers are without limitation

" and free from restraint. To hold otherwise would be to substitute the
" judgment and discretion of others in the place of those determined on
" by the scheme of incorporation." (Green, V.-C, in Ellerman v. Chicago

Junction, &°c, Co., 49 N. J., Eq., 217, 232. See also Edison v. Edison
United Phonograph Co., 52 N. J. Eq.. 620; Hunt v. American Grocery
Co., 80 Fed. Rep., 70.)

The board of directors must act as a board. A single director has no
power merely by virtue of his office. For any power he undertakes to ex-

ercise he must get authority from the board.
(
Titus v. Cairo and Ful-

ton R. R. Co , 37 N. J. Law, 98.)

A majority of the directors of a corporation, in the absence of any
regulation in the charter, is a quorum, and a majority of such quorum
when convened can do any act within the power of the directors. ( Wells
v. Rahway White Rubber Co., 19 N. J. Eq.

, 402; Barnert v. Paterson,
48 N. J. Law, 400; Met. Tel. Co. v. Dom. Tel. Co., 44 N. J. Eq., 573;

Cadmus v. Farr,' 47 N. J. Law, 208.)
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An express contract between a director and the corporation is not & \2

void, but voidable, to be avoided at the option of the corporation,

exercised within a reasonable time. It matters not whether the contract

be fair and honest and to the advantage of the company. Said Mr. Jus-

tice Dixon, in the case of Stewart v. Lehigh I'alley R. R. Co. (38 N. J.

Law, 505, at p. 522) :
" The vice which inheres in the judgment of a judge

"in his own cause contaminates the contract; the mind of the director,

" or trustee is the forum in which he and his cestui que trust are urging
" their rival claims, and when his opposing litigant appeals from the

" judgment there pronounced that judgment must fall. It matters not

" that the contract seems a fair one. Fraud is too cunning and evasive

" for courts to establish a rule that invites its presence * * * nor is

" it proper for one of a board of directors to support his contract with
" his company upon the ground that he abstained from participating as

" director in the negotiation for and final adoption of the bargain by his

" co-directors; the very words in which he asserts his right declares the

" wrong; he ought to have participated, and in the interest cf the stock-

" holders, and if he did not, and they have thereby suffered loss, of

" which they shall be the judges, he must restore the rights he has
" obtained—he must hold against them no advantage that he has got
" through neglect of his duty toward them." (See also Guild, L.i'r, v.

Parker, Rec'r, 43 N. J. Law, 430; Elkins v. Camden &» At/. R. R. Co.,

36X. J. Eq., 467, at p. 470; Gardner v. Butler, 30 X. J. Eq., 702; Stroud

v. Consumers Water Co., 56 N. J. Law, 422, 427; Hickman v. Hickman
Hose Co., 13 X. J. L. J., in; but see Twin Lick Oil Co. v. Marbury, 91

U. S., 5S7; Barr v. Pittsburgh Plate Glass Co., 57 Fed. Rep., 86.)

This rule, however, is for the benefit of the corporation, and as to

others the contract is valid and enforceable. {Barnes v. Trenton Gas

Light Co., 27 X.J. Eq.,33; Stratton v. Allen, 16 X. J. Eq., 229.) And so

where the director of a bank, who was also a member cf a firm, offered

a note belonging to the firm to the bank, for discount, which was pro-

cured from the maker by fraud, of which he as a member of the firm had

notice, it was held that the knowledge of the director was not construct-

ive notice to the bank, such director not having acted with the board in

making the discount and not having communicated his knowledge to any

of the officers of the bank. He was regarded in the transaction as a

stranger. (First Nat. Bank of Hightstown v. Christopher, 40 X. J.

Law, 435; see also Sudbury v. Merchantville Building &> Loan Asso-

ciation, 57 X. J. Eq., 342, 345.)

A director of two corporations which contract with each other is

incapacitated to take part in settling the terms of the contract. (Met.

Tel. Co. -v. Dom. Tel. Co., 41 X. J. Eq., 568, 573.)

Where the corporation is insolvent the directors are trustees for the

creditors. (See Section 64 and notes.)

By statute (P. L., 1S95, p. 166, Section 64 of the Revision of 1S90)

corporations are prohibited from conveying or assigning any of their

assets after they have become insolvent or suspended their ordinary

business for want of funds to carry on the same. But even before the



28 DIRECTORS, POWERS, ELECTION, ETC.

& 12 passage of this statute a board of directors of an insolvent company-

could not prefer one of its own members. '

' The weight of authority is

" in support of the wholesome rule that the directors of an insolvent cor-

" poration are trustees of its funds for its creditors * * * by no act

" of such director can he obtain a position superior to that of the other
" creditors for whose benefit he holds the trust assets." (Montgomery
v. Phillips, 53 N. J. Eq., 203, 2:7. Wilkinson v. BauervV, 41 N.J. Eq.,

635; Savage v. Miller, 56 N. J. Eq., 432.)
" Equity regards the property of a corporation as a fund held in

" trust for the payment of its debts, and if other than bona fide creditors

" of the corporation, or purchasers, possess themselves of it, they take it

" charged with this trust, which a court of equity will enforce against
" them. This is now a well-recognized rule of equity jurisprudence."

{Natl. Trust Co. v. Miller, 33 X. J. Eq., 155, 163.)

" The directors of an incorporated company cannot speculate with

" the funds or credit of the company, and appropriate to themselves the

" profits of such speculations. They cannot, in making sales or pur-

" chases for the company, take advantage of their position as directors,

" and either directly or indirectly speculate upon the company. If they
" are the only persons interested as stockholders, yet, if such specula-

" tions impair the capital stock, and have a tendency to substitute a ficti-

" tious for a real value, such transactions are opposed to the policy of

" their act of incorporation, and cannot, in any manner, be countenanced
" by a court of equity." (Redmond x. Dicker son et a/., 9 X. J. Eq., 507,

5i6.)

Qualification of directors.—See note to Section 39.

Resignation of director. -A director of an ordinary business corporation

can resign orally or in writing, unless there is some provision to the con-

trary in the charter or by-laws. (Fearing v. Glenn, 73 Fed. Rep., 116.)

A written resignation takes effect on delivery to the president; accept-

ance by the board is not necessary. (Bank of St. Louis v. Faber, 86 Fed.

Rep., 443.)

Annual elections.
— '

' That provision of the charter, which declares that

" annual meetings of the stockholders shall be held for the election of

" directors, grants to the stockholders a highly important and valuable

" right, which the directors can neither defeat nor impair * * * The
" right, therefore, to change the day for the annual meeting is one which,
" from its very nature, can alone be exercised by the stockholders. Xo
" board of directors can, without the stockholders' consent, hold office

" for a period longer than one year." (Elkins v. Camden &* All. R. R.

Co., 36 X. J. Eq., 467; Archer v. American Water Works Co., 50 N.

J- Eq.,33.)

Chancellor Green, in Hilles v. Parrish, 14 X. J. Eq.
, 380, declared

that any action by the directors of a corporation, which was designed to

retain themselves in office, and thus perpetuate their control over the

affairs of the corporation, against the will of the holders of a majority of

the stock, was illegal and void, and that the injured stockholders, in such

a case, were entitled to relief by injunction.

For further cases as to elections, see notes to §§ 34, 36 and 42.
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Classification of directors. $ 1«

The classification provided for by the statute is twofold:

1. Classification by terms, the effect of which is to continue the direct-

ors in office for a longer term than one year and to cause the board to

rotate in classes, so that in no one year can the personnel of the entire

board be changed.

2. Classification by stock, by which one class of stock elects exclu-

sively a certain number of directors. Thus it is possible to place the con-

trol of the company, to the extent of electing a majority of the directors,

in any class of the stockholders, whether that class be a majority or a

minority of the whole stock.

Either classification may be used without the other, or both may be

combined.

Executive committee.—The power of directors of a corporation to

delegate their authority to committees, in the absence of express power

of delegation contained in the certificate of incorporation, is not yet

fullv settled in this State. The general rule is, that directors may not

delegate authority in matters committed to their discretion and judg-

ment.

It would seem from the case of the Metropolitan Telephone Co. v.

Domestic Telegraph Co. (44 N. J. Ea., 56S) that the courts are inclined

to relax the rigor of the general rule and to recognize the power of

directors to delegate current and ordinary business to a committee or

committees. That is now not an uncommon practice among business

corporations.

It was held in New York (Hoyt v. Thompson's E.xr., 19 N. Y., 207)

that a board of twenty-three directors may delegate to a " quorum of any
" five of their number authority to transact all ordinary business." (See

also Olcottx. Tioga R. R. Co., 27 N. Y., 558; Sheridan Elec. Light Co.

v. Bank, 127 N. Y., 522.)

Provision should be made in the certificate of incorporation for the

appointment of an executive committee and its powers.

Such provision is sometimes made in the by-laws.

13. Officers.

Every corporation organized under this act shall have a

president, secretary and treasurer, who shall be chosen either by

the directors or stockholders, as the by-laws may direct, and

shall hold their offices until others are chosen and qualified in

their stead ; the president shall be chosen from among the

directors; the secretary shall be sworn to the faithful discharge

of his duty, and shall record all the votes of the corporation

and directors in a book to be kept for that purpose, and per-

form such other duties as shall be assigned to him; the treasurer

shall give bond in such sum, and with such surety or sureties,
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§ 13 as shall be required by the by-laws, for the faithful discharge of

his duty.

P. L. 1S46, p. 66; P. L. 1S49, p. 302; Act of 1875, § 18.

Powers of officers.—The powers of the officers of a corporation over

its business and property are strictly those of agents—powers either

conferred by the charter, by-laws or delegated to them by the direct-

ors or managers. {Fifth Ward Savings Bank v. First Natl. Bank,

48 N. J. Law, 513, 525; Stokes v. N. J. Pottery Co., 46 N. J. Law, 237.)

Stokes v. N. J. Pottery Co., 46 N. J. Law, 237, held that the presi-

dent is the chief executive officer, and by virtue of his office has authority

to perform all acts of an ordinary nature which, by usage or necessitv, are

incident to his office, and may bind the corporation by contracts in the

usual course of business. See also Beebe v. George H. Beebe Co., 46

Atl. Rep., 16S, holding that the president has power by virtue of his office

to take all steps necessary for the defense of his company in litigation,

including the appointment of an attorney for this purpose.

" The doctrine that a corporation may act only by a resolution of its

board, and under its corporate seal, has long been abandoned. In the

conduct of its ordinary business a corporation acts by its agents, who
may be appointed without formal action of its board, and not even in

writing. {American Insurance Co. v. Oakley, 9 Paige, 500.) Corpora-

tions may be bound by acceptance and ratification of previously unau-

thorized acts of its agents, even when in the course of his principal's

business he perpetrates a fraud. {Garrison v. Technic Electric Co., 10

Dick. Ch. Rep., 708.)" {Flaherty v. Atlantic Lumber Co., 58 N J. Eq.,

467> 473-)

When an officer is clothed with apparent authority, although not

inherent in his office, the general doctrine of agency applies, and the

corporation may be liable for his acts. The authority of the officer does

not depend so much on his title, or on the theoretical nature of his office,

as on the duties he is in the habit of performing. {Fifth Ward Savings

Baukv. First Natl. Bank, 43 N. J. Law, 513, 525; Taylor on Corpora-

tions, Sections 202, 236, 244; see also Blake v. Domestic Mfg. Co., 38

Atl. Rep., 241.)

Where a corporation repudiates unauthorized contract of officer it

must put other party in statu quo. {Trenton Passenger By. Co. v. Wil-

son, 40 Atl. Rep., 597.)

As to acts of an extraordinary nature, an officer must have ex-

press authority from the board of directors. He cannot confess judg-

ment against the company. {Stokes v. N.J. Pottery Co., 46 N. J. Law,

237-)

Nor has he power to execute a cognovit. {Raub v. Blairstown Cream-

ery Ass'n, 56 N. j. Law, 262.) The president and cashier of a bank, as

such, have no inherent power to execute, in the name and behalf of the

corporation, a mortgage or conveyance of real estate. {Leggett v. N. J,

Mfg. &* Bk'g Co., 1 N. J. Eq., 541.)

As to when the corporation is charged with notice from its agent's
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knowledge, see Willard v. Detiise, 50 X. J. Eq., 482; Bank v. Chris- § 13
topher, 40 X. J. Law, 43j ; Canada Mfg. Co. v. Woodbridge, 58 N. J.
Law, 134.

De facto officers. — Lord Ellenborough's definition (King v. Bedford
Level, 6 East., 350, 36S) of a de facto officer as " one who has the reputa-
tion of bsing the officer he assumes to be, and yet is not a good officer in

point of law," is followed in Mechanics 1 National Bank v. Burnett Mfg.
Co., 32 X. J. Eq., 236.

The acts oiz.defacto officer oi a corporation are valid—so far, at least

as they create rights in favor of third persons. (Hackensack Water Co.

v. De Kay, 36 X.J. Eq., 54S.)

" If a body of men acting as a corporation permits certain persons to
" act openly as corporate officers, or if it is permitted by the directors,
" assuming them to have had the power to appoint the officer in question,
" the corporation will not, to the detriment of persons who in good faith
" have acted on the assumption that the persons acting as officers were the
" officers they assumed to be, be permitted to impeach the validity of their
•

' acts and contracts on the ground that such persons were not legally cor-
" porate officers." (Taylor on Corporations, Section 1S9.)

Ratification of acts of officers.—See Kountze v. Morris Aqueduct Co.,

58 X. J. Law, 303, 695; In re WestJersey Traction Co., 45 Atl. Rep., 282.

Contracts signed by officers.—The proper way to sign corporate con-

tracts is: The Company,
by President

(or other officer as the case may be), and not merely the name of the

officer followed by his official title. Such titles are sometimes held to be

mere words of description. In Xew York where a bank discounted for a
third party a negotiable promissory note reading "We promise to pay,"

etc., and signed by the individual names of the parties, with the addi-

tion of the words "President" and "Secretary," it was held to be the

note of the individuals signing.

The Court held that nothing short of notice, express or implied,

brought home to the bank at the time of discounting it that the note was
issued as the note of the corporation of which the signers were officers,

and was not intended to bind the signers personally, could defeat, on the

ground that it was a corporate obligation, the remedy of the bank against

the individuals signing. Xot only was the note in that case signed by the

defendants with the addition of the words " President " and " Secretary,"

but the name of the company was printed across the end of the note.

(First Natl. Bank v. Wallis, 150 X. Y., 455.)

In this State, however, the Court of Errors and Appeals held the rule

to be that such a note is primafacie the note of the individual and not of

the corporation, but that parol evidence may be introduced to show

whether it really was the personal note of the officer or was the note of

the corporation. (Keau v. Davis, 21 X. J. Law, 683; Reeve v. rst .Vat/.

Bk., 54 X. J. Law, 208; see also Dayton v. ICame, 43 X. J. Law, 659;

Sheldon v. Dunlap, 16 X. J. Law, 245; Den v. Hay, 21 X. J. Law, 174;

Brown ads. Combs, 29 X. J. Law, 36; Simanton v. V'liet, 61 X. J. Law,

595; Shotwell v. M'Kown, 5 X. J. Law, 973.)
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S 14=15 Secretary.—It is the duty of the secretary to keep the minute book of

the company. The minutes of a corporation need not be entered up in

the handwriting- of the secretary; it is sufficient if they are entered under

his direction and approved by him. ( Wells v. Railway White Rubber

Co., 19 N. J. Eq.
, 402.)

Liability of treasurer for corporate funds.—Where a treasurer, with the

company's consent, deposited funds in a bank to his credit, he was held

entitled to allowance for deposits lost by failure of the bank. It was also

held that he was not liable for interest on funds of the company in his

hands, unless he had used them so as to earn interest, or for his own
purposes. {Laurel Springs Land Co. v. Fougeray, 41 Atl. Rep., 694.)

Removal of officers.— If there be a fixed term of office removal must
be for cause; but otherwise, unless limited by statute or by-law, the power

to remove ministerial officers is absolute, in the body that elects, subject

only to a right of action if there be a breach of contract of employment.

(Thompson oti Corporations, Sections 804, 805, 820.) The president of a

corporation has no securer tenure than any other ministerial officer.

{Ibid, Section 461 1.) Our statute (Section 13) simply provides that every

corporation organized thereunder shall have a president, secretary and
treasurer, who shall be chosen either by the directors or stockholders as

the by-laws may direct and shall hold their offices until others are chosen

and qualified in their stead. The by-laws of t :e Griffing Company
directed that the directors shall choose these officers, but fixed no term of

office, and at the meeting of November 23d were amended so as to give

express power of removal. Such an amendment has been judicially

upheld in this State. Weinburgh v. Union, &*c, Advertising Co., 55

N. J. Eq , 640. The stockholders ratified the removal made under this

authority. {In re A. A. Griffing Iron Co., 63 N. J. Law, 168.)

Torts committed by agents.—It is now thoroughly settled here as else-

where that corporations are liable for torts which they may commit by
agents, and that the pertinent inquiry when such liability is charged is (i)

whether the act in question is one within the scope of the corporate pow-
ers, and (2) whether it was done by a person who was the agent of the

corporation in doing it. ( W. J. &* Seashore R. R. Co. v. // elsh, 62 N.

J. L., 655, 658, citing McDermott v. Evening Journal, etc., 14 Vroom,
488; s. c. , 15 Id., 430; Hoboken, etc., Co., v. Kahn, 30 Id., 218; Dock v.

Elizabeth Steam, etc., Co., 5 Id., 312.

14. The corporation may have such other officers, agents

and factors, who shall be chosen in such manner and hold their

office for such terms as may be prescribed by the by-laws.
P. L. 1846, p. 66 ; P. L. 1849, p. 302 ; Act of 1875, ^ 19.

15. Any vacancy occurring among the directors or in the

office of president, secretary or treasurer bv death, resignation,

removal or otherwise, shall be filled in the manner provided for
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in the by-laws ; in the absence of such provision such vacan-§ 16=17

cies shall be filled by the board of directors.

P. L. 1S46, p. 66 ; P. L. 1S49, p. 302 ; Act of 1875, §20.

If the number of directors is increased the directorships thus created

.are not vacancies within the meaning of this section. (In re A. A.

Griffing Iron Co., 63 N. J. Law, 168.)

The validity of a provision in the certificate of incorporation that

newly created directorships shall be construed as vacancies and filled by

the directors has yet to be established by authority. Compare Section 12,

which provides that directors shall be chosen annually by the stock-

holders. It is better to have the stockholders elect such additional

directors.

As to the power to fill vacancies at common law see Kearney v.

Andrews, 10 N. J. Eq., 70.

16. The first meeting; of every corporation shall be called

by a notice, signed by a majority of the incorporators, desig-

nating the time, place and purpose of the meeting, which

notice shall be published at least two weeks before the meet-

ing in some newspaper of the county where the corporation is

established ; or said first meeting may be called without publi-

cation if two days' notice be personally served on all the incor-

porators ; or if all the incorporators shall in writing waive

notice and fix a time and place of meeting, no notice or publi-

cation shall be required.

P. L. 1846, p. 66 ; P. L. 1S49, p. 302 ; Act of 1875, § 22 ; P. L. 1891,

p. 113.

Generally the incorporators sign a written waiver of notice of meet-
ing. Where all the incorporators but one were present at the first meet-
ing, and he afterwards assented to what was done, the incorporation was
held to be valid, although no notice was given. {Babbitt v. East Jersey
Iron Co., 1 Stew. Dig., p. 208, § 13, not otherwise officially reported.)

The meeting must be held at the place designated in the certificate of

incorporation as the principal office (i~ 44).

17. Absent stockholders may vote at all meetings by proxy

in writing ; and every corporation may determine by its certifi-

cate of incorporation or by-laws the manner of calling and con-

ducting all meetings, what number of shares shall entitle the

stockholders to one or more votes, what number of stockholders

shall attend, either in person or by proxy, or what number of

shares or amount of interest shall be represented at any meet-

ing in order to constitute a quorum ; and may by its original or

amended certificate of incorporation provide that any action

-which now requires the consent of the holders of two-thirds of
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§ 17 the stock at any meeting after notice to them given, or requires

their consent in writing to be filed, may be taken upon the con-

sent of and the consent given and filed by the holders of two-

thirds of the stock of each class represented at such meeting in

person or by proxy ;
provided, in no case shall more than a

majority of shares or amount of interest be required to be rep-

resented at any meeting in order to constitute a quorum
; if the

quorum shall not be so determined by the corporation, a ma-
jority in interest of the stockholders, represented either in

person or by proxy, shall constitute a quorum.

(As amended by Chap. 119, Laws of 1901 ; P. L. 1901, p. 260.)

P. L. 1846, p. 65 ; R. S. (Ed. of 1846), p. 139, § 3 ; P. L. 1849, p. 302
;

Act of 1875, § 2t ; P. L. 1891, p. 113.

The matter in bold faced type is new, and is intended to enable cor-

porations to provide against the contingency that the shares may become
so widely scattered in small holdings as to render it physically impossible

to get two-thirds in interest of each class of the stock issued and outstand-

ing to attend a meeting, and to sign the written assent, as required

by statute in certain cases.

It has been found in practice that many stockholders, either from

lack of interest or else assuming that sufficient shares will be represented

without them, refrain both from attending meetings and from sending

their proxies.

The effect of this act is io permit any corporation to adopt, by appro-

priate provision therefor in its original or amended certificate of incor-

poration, a different rule from that prescribed by the Corporation Act
with respect to the amount in interest necessary to be represented at a
stockholders' meeting in order to amend the charter, increase or decrease

the capital stock, dissolve, merge or consolidate with another company,
or take any other action which now requires the consent of the holders of

two-thirds of each class of the stock issued and outstanding.

Proxy.—The power of attorney need not be in any prescribe! form,

nor be executed with any particular formality. It is sufficient if it appear

on its face to confer the requisite authority, and that it be free from all

reasonable grounds of suspicion of its genuineness and authenticity. (In

re Election of St. Lawrence Steamdoat Co., 44 N. J. Law, 529.)

A stockholder may revoke any proxy by appearing at the meeting in

person, as the statute only authorizes proxies in the case of absent stock-

holders. (Chapman v. Bates, 47 Atl. Rep., 638.)

Voting.—In the absence of any provision in the certificate of incor-

poration to the contrary, this section secures to each shareholder one vote

for each share of stock held by him and standing on the books of the com-
pany. (Camden <S-» Atlantic R. R, Co. v. Elkins, 37 N. J. Eq., 273.)

Provision may, it seems, be made in the certificate of incorporation

or by-laws requiring each shareholder to hold a certain number of shares
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to entitle him to one or more votes. {Loewenlkal v. Rubber Reclaiming S IS
Co., 52 N. J. Eq., 440.)

Such a provision should be made in the original certificate or

by-laws, or, if by amended certificate or by-laws, the unanimous consent

of the stockholders is essential to its validity.

For the statutory provisions regulating elections of directors, see

II 34 et sea.

Annual meeting of stockholders.—It will be noted that the statute

makes no provision for an annual meeting of the stockholders, except so

far as it contemplates an annual election of directors by the stockholders.

It is important, therefore, that the by-laws should be explicit as to the

business which may be transacted at the annual meeting.

Notice of meetings.—The general rule is that extraordinary matters and
such as cannot be fairly embraced in the transaction of business provided

for by the charter itself, cannot be taken at a meeting unless notice is

given. {Schwarzwalder v. Tegen, 58 N. J. Eq.
, 319, at p. 326, citing

People Ins. Co. v. Westcolt, 14 Gray, 440; MorawetzCorp., § 4S3 ; Aug. &
Ames (10 Ed.) § 489.)

Adjournment of meetings.—Where a quorum assemble at a stockholders'

meeting it is competent for them to adjourn the meeting to a later day,

and it is not necessary to send notice of the adjournment to the stock-

holders. {Cook on Corporations, § 601, and cases cited). It is fre-

quently provided in the by-laws that those who assemble at the time and
place fixed for the meeting, although less than a quorum, may adjourn

until a later day. But in such cases it is the better practice to provide

that notice of such adjournment be sent to the stockholders.

J8. Preferred stocks.—Every corporation organized under this

act shall have power to create two or more kinds of stock, of

such classes, with such designations, preferences and voting

powers or restrictions or qualifications thereof as shall be stated

and expressed in the certificate of incorporation or in any certifi-

cate of amendment thereof; and the power to increase or de-

crease the stock as in this act elsewhere provided shall apply

to all or any of the classes of stock
; but at no time shall the

total amount of the preferred stocks issued and outstanding ex-

ceed two-thirds of the capital stock paid for in cash or prop-

erty, and such preferred stocks may, ifdesired, be made subject

to redemption at any time after three years from the issue

thereof, at a price not less than par, and the holders thereof

shall be entitled to receive, and the corporation shall be bound

to pay thereon, dividends at such rates and on such conditions

as shall be stated in the original or amended certificate of incor-

poration, not exceeding eight per centum per annum, payable



36 PREFERRED STOCK.

§ 18 quarterly, half yearly or yearly ; and such dividends may be

made payable before any dividends shall be set apart or paid on

the common stock, and such dividends may be made cumu-

lative
;
provided the corporation shall set apart or pay the said

dividends to the holders of non-cumulative preferred stock be-

fore any dividend shall be paid on the common stock
;
and in

no event shall a holder of preferred stock be personally liable

for the debts of the corporation ; but in case of insolvency its

debts or other liabilities shall be paid in preference to the pre-

ferred stock; the terms " general stock " and " common stock
"

are synonymous.

(As amended by Chap, no, Laws of 1901, P. L. 1901, p. 245.)

P. L. 1S60, p. 603 ; Act of 1875, § 25 ; P. L. 1882, p. 252 ; P. L. 1889, p.

412 ; P. L. 1889, p. 415 ; P. L. 1893, p. 445, § 5-

This section was amended in 1901 in the following particulars :

(1) The power to create preferred stocks under this provision is now
limited to corporations organized under the Corporation Act.

(2) Preferred stock may be made subject to redemption at any time

after three years ; the limitation that such stock can only be redeemed

at a fixed time and price to be expressed in the certificate of stock is re

moved.

(3) The rates of dividends and other conditions as to the issue of pre-

ferred stock must be set forth in the original or amended certificate of

incorporation.

(4) If the original or amended certificate of incorporation so provides,

dividends on common stock may be paid concurrently with dividends on

the preferred stock.

Classes of stock.—Under the Act of 1875 only two kinds of stock were

specifically authorized, common and preferred stock. By the supplement

of May 9, 1889 (P. L. 1889, p. 415), a third form of stock, called guaranteed

stock, was authorized to be issued for the purchase of property. The pres-

ent act is broad and authorizes the creation of a number of kinds of stock

and classes " with such designation, preferences and voting powers, or re-

" strictions or qualifications thereof, as shall be stated and expressed in

" the certificate of incorporation," the only restriction being that the total

amount of preferred stock issued at any time shall not exceed two-thirds

of the paid up capital stock. (See Section 8, subdivisions IV and VII, p.

16, ante.)

Stock may be preferred as to dividends, as to capital (either or both)

or otherwise. Such stock may have a restriction or qualification of vot-

ing powers. The power to vote may be wholly taken from any class of

Stock. {Miller' v. Ratterman, 24 N. E. Rep., 496 [Ohio, 1S90].)

Stock with preferences may have any name and designation that the

stockholders see fit to give it.
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The terms of the preferences and qualifications and restrictions must & \q
be stated in the certificate of incorporation, original or amended, and it is

wise to insert them as well in the certificates of stock in order that there

maybe no question about the holders having full notice of the terms, con-

ditions and limitations of the stock.

All preferences as to dividends and guarantees of dividends are con-

tingent ; they must be made payable only out of the net profits of the

company and can be paid in no other way.

Nature of preferred stock.
—"There are certain legal principles perti-

" nent to this discussion which I think are so firmly established that they
" may be taken for granted, without argument or the citation of authori-
" ties. First, stockholders are not creditors, and until the winding up of
" the corporation are entitled to nothing from it but a distribution of
" its net earnings; second, dividends can only be paid out of profits; third,
" calling stock preferred stock does not, per se, define the rights of such
" stock, but in order to determine in what respect the holder of such stock
" is to be preferred to the holder of ordinary stock, resort must be had to
" the statute or contract under which it is issued; and, fourth, where the
" statute or contract under which preferred stock is issued declares or
" promises that the holder of such stock shall receive a dividend of a fixed
" and certain rate per annum without limiting the annual sum to be paid
" as dividends to profits earned or made within a designated period, as,
" for example, that he shall receive a dividend of seven per cent, per an-
" num before any dividend shall be paid on the ordinary stock, there the
" preferred stockholder is entitled to seven per cent, per annum from the
" date of the issuing of the stock held by him, whether profits sufficient
" to pay him each year are made or not; and if, at the first division of
" profits, sufficient shall not have been made to pay him the whole sum
" due, he may carry the arrears due him over to the next dividend, and
" continue to do so until he has received the whole sum due him, calcu-
" lated at seven per cent, per annum from the date of issue of the stock
" held by him." (Elki/is v. Camden &* Atlantic R. R. Co., 36 N. J. Eq.,
233, 236.)

In drawing the certificates of stock where there are different or spe-

cial classes great care should be exercised and the rights of the respective

classes should be set out in detail.

"Where one corporation made an agreement with another, by which
the former was to reduce the dividends payable on its preferred stock,

and the latter was to pay such reduced dividends direct to the stock-

holders, the alteration of the certificate of incorporation of the former so

as to provide for such reduced dividends was enjoined at the instance

of a non-assenting holder of the preferred stock, since his legal remedy
would be inadequate. (Pronik v. Spirits Distributing Co., 5S N. J.

Eq., 507.)

Rights of preferred stockholders on winding up.—Section S6, post, pro-

vides that on dissolution " the surplus funds, if any, after payment of
" creditors, and the costs, expenses and allowances, and the preferred
" stockholders, shall be divided and paid to the general stockholders

" proportionally, according to their respective shares." McGregor v.

Home Ins. Co. (33 N. J. Eq., 181, 186-7), construing this provision in the

Act of 1875, held that the legislative intent was that where the law or

contract under which the stock is issued does not in any way limit or re-
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19=20 strict them, the rights of the holders of the preferred stock were to be first

paid the par value of their shares before anything was paid to the general

stockholders. (Mayer v. Attorney-General, 32 N. J. Eq., 815 )

Founders' shares.—Founders' shares, as they are called in England,

may now be created. They are in common use in England and have been

traced back as far as 1873. They are practically unknown in the United

States. (Cook on Corporations, Section 14.)

19. Stock certificate.

Every stockholder shall have a certificate, signed by the

president and treasurer, certifying the number of shares owned
by him in such corporation.

P. L. 1846, p. 67; P. L. 1849, p. 303; Act of 1875, § 23.

A subscriber for stock who has complied with the terms of his sub-

scription, and has paid the assessments, becomes a stockholder and is en-

titled as of right to a certificate in the form prescribed by the statute. If

the corporation refuses he may compel it to give him a certificate. (Storage

Co. v. Assessors, 56 N. J. Law, 389, 393.)

A certificate is not necessary to constitute the subscriber a share-

holder. The certificate is merely the stockholder's evidence of title to

his stock. " It is not the stock itself, but evidence of the ownership of the

stock." (Cook on Corporations, Section 13.) The possession of the certifi-

cate by the person in whose name it is issued creates a legal presumption

of rightful ownership, which can only be overcome by proof that it was
illegally issued or legally forfeited. (Downing v. Potts, 23 N. J. Law,

66, 79-)

Where stock is issued for the purchase of property, it is not now
necessary to put on the face of the certificate the words " Issued for

" property purchased"; that requirement of the former act was repealed

by the revision.

20. The shares of stock in every corporation shall be per-

sonal property, and shall be transferable on the books of the

corporation in such manner and under such regulations as the

by-laws provide; and whenever any transfer of shares shall be

made for collateral security, and not absolutely, it shall be so

expressed in the entry of the transfer.

P. L. 1S46, p. 67; P. L. 1849, p. 303; Act of 1875, § 26.

A share of stock represents the right which its owner has in the man-
agement and profits of the corporation. (Storage Co. v. Assessors, 56

N. J. Law, 389.)

Transfer.—The provisions of charters and by-laws, under the statute

that stock of the corporation shall be transferable only on the books of the

company, are intended for the protection of the company. (Matthews v.

Hoagland, 48 N. J. Eq., 455, 486.)
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" A certificate of stock accompanied by an irrevocable power of attor- & 20
" nev, either filled up or in blank, is, in the hands of a third party, pre-
" sumptive evidence of ownership in the holder. And where the party
" in whose hands the certificate is found is a holder for value, without
" notice of any intervening equity, his title cannot be impeached. The
" holder of the certificate may fill up the letter of attorney, execute the
" power, and thus obtain the legal title to the stock, and such a power is
" not limited to the person to whom it was first delivered, but enures to
" each bona fide holder into whose hands the certificate and power may
"pass." (Trail v. Tilt, 2S N. J. Eq., 479, 4S3 ; Rogers v. N. J. Ins.

Co., 9 N. J. Law, 167; Broadway Bank v. McE/ralh, 13 N. J. Eq., 26;

Hunterdon County Batik v. Nassau Bank, 17 N. J. Eq. , 4g6; Mt. Holly
Turnpike Co. v. Ferree, 17 N. J. Eq., 117; Del. &* At I. R. R. Co.x.

Trick, 23 N. J. Law, 321; State, Bush v. Warren F. Co., 32 X. J. Law,

439; Gibbs v. Craig, 5S X. J. L., 661, 664.)

The reason of the rule is stated in Matthews v. Hoagland (4S X. J.

Eq., 455) to be " that the record owner has done everything in his power
" to effect the transfer, and by such act has assigned all interest he may
" have had and surrendered all indicia of ownership. As to third parties,

" holders for value, he is estopped from asserting ownership—astovol-
" unteers, the gift is complete and irrevocable, if inter vivos." (Id., p. 490;

see Walker v. Dixon Crucible Co., 47 X. J. Eq.
, 342.)

In the absence of provision in the charter creating a lien for indebt-

edness of stockholders, a by-law, of which a transferee of a certificate of

stock had no notice, is insufficient to create such a lien. A provision in

the charter that the stock should be transferable in accordance with the

by-laws relates only to the formality of transfer. (Dre.xel v. Tong Branch
Gas Co., 3 X. J. L. J., 250.)

It is not necessary to endorse certificates of stock in order to pass the

title where a deed has been executed authorizing the transfer on the books

of the company. {Curtis v. Crosslev, 45 Atl. Rep., 905, 907; see also Tar-

box v. Grant , 56 X. J. Eq., 199, 204.)

Fraud in sales of stock.—Defendant (an officer of a corporation) knew
that the corporation had made a favorable sale of property which
enhanced the value of the stock, which fact was known only to the

directors and officers. Plaintiff had no knowledge of it, and no knowledge
of facts to put him on inquiry as to it. Defendant bought the plaintiff's

stcck at much less than its real value, at a price for which the plaintiff in

his ignorance was willing to sell it. Held, that there was no fraud and
that there was no duty from the officers to the stockholders to make any

disclosure. (Crowe 11'v. Jackson, 53 X. J. Law, 656.)

A person making false representations in the sale of stock is liable

for the loss which the purchaser suffers by retaining the stock under the

belief that the representations are true. In such cases the market value

of the stock while the fraud is operative on the conduct of the pur-

chaser is unimportant, the measure of damages is the difference between

the amount paid for the stock and the vclue of the stock after the fraud

ceased to be operative. (Duffy v. Smith. iS X. J. L. J., 217; aff'd Smith

v - Duffy, 57 X. J. Law, 679. See also Crater v. Binninger, 33 X. J.

Law, 513.)
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5 20 Diligence in the discovery of the fraud and promptness in repudiation

of the purchase or subscription are necessary conditions for the rescission

of the contract for the subscription of stock on the ground of false repre-

sentations by the president of the company as to its financial condition and
the issue of its sto:k. Three years' delay held to be fatal to recovery.

{Tierney v. Parker, 44 Atl. Rep., 151.)

Equity will not entertain a suit for the repayment of money paid for

stock, on the ground of fraudulent representations. {Krueger v. Armi-
tage, S S N.J. Eq.,357.)

Proceedings to compel company to issue stock.—The subscribers to the

capital stock of a telegraph company upon payment of one-third of the

par value caused to be issued to themselves certain shares of full-paid

capital stock. At the same meeting of stockholders it was resolved

that certain shares of stock be issued to said subscribers for services

alleged to have been rendered by them to the company, without any

account or statement of the amount due them. In such a case the pre-

sumption is that full-paid stock was issued upon payment of only a

third of its par value. To the enforcement of a contract thus tainted

with illegality the court will not lend its sanction. The court said that

the relators had an adequate remedy by suit for damages, and were not

entitled to mandamus; that mandamus will not issue where the contract

is unexceptional in its character. (State ex rel. Morton v. Timken, 2

Atl. Rep., 783.)

Proceedings to compel company to transfer stock.—Ordinarily mandamus
will not lie to compel the transfer of shares of a corporation to a pur-

chaser, or to compel the company to issue certificates of stock. (State,

Bush v. Warren F Co., 32 N. J. Law, 321; Galbraith v. Bui/dzng

Ass'ns, 43 N. J. Law, 389; State v. Timken, 48 N. J. Law, 87, 88.) The
owner has an adequate remedy in an action for damages. A court of

equity will compel the transfer of stock to the equitable owner thereof,

upon the books of a corporation, when such transfer is fraudule7itly

withheld by the agents of the corporation. (Archer v. American Water
Works Co., 50 N. J. Eq., 33.)

Attachment of shares of stock.—Shares of stock of a corporation may be
attached by virtue of the Attachment Act (P. L. 1901, p. 15S). (Castle-

v. Carr, 16 N. J. Law, 394; Curtis v. Stever, 36 N. J. Law, 304, 307.)

Shares cannot be attached if the certificate has been delivered or

transfer has been made on the books of the company before the issue of

the attachment. (State, Bush v. Warren F. Co., 32 N. J. Law, 439.

See also Broadway Bank v. McElrath, 13 N. J. Eq., 24; Matthews v.

Hoagland, 48 N. J. Eq., 455, 486, and cases cited.)

A transfer or pledge of stock as collateral security, without a

transfer on the books of the company, but accompanied by a blank power

of attorney, will protect the holder against the claims of an attaching

creditor. (Broadway Bank v. McElrath, 13 N. J. Eq., 24. See also-

Gibbs v. Craig, 58 N. J. Law, 664; Hood v. McNaughton, 54 N. J. Lawr

429.)
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2i* Stockholders liable until subscriptions are fully paid. § 12

Where the whole capital of a corporation shall not have

been paid in, and the capital paid shall he insufficient to satisfy

its debts and obligations, each stockholder shall be bound to

pay on each share held by him the sum necessary to complete

the amount of such share, as fixed by the charter of the corpo-

ration, or such proportion of that sum as shall be required to

satisfy such debts and obligations.

P. L. 1846, p. 16; P. L. 1S46, p. 68; Act of 1S75, g 5.

Individual liability of stockholders did not exist at common law.

{Bank v. Hendrickson, 40 N. J. Law, 52.)

General creditors' bill. -The meaning of this section, as construed by the

Court of Errors and Appeals ( Wetherbee v. Baker, 35 N. J. Eq., 501), is

that, where the capital, z". <?., the property of a corporation, has proved

insufficient to satisfy its debts and obligations, each stockholder is

liable for the amount of his unpaid subscription, or such proportion

thereof as shall be necessary to satisfy the debts of the company and

meet the expenses of winding up its affairs, but no more. (Hood v.

McXaughton, 54 N. J. Law, 425, 427; Cumberland Land Co. v. Clinton

Hill Co., 57 N. J. Eq., 627.) The unpaid subscriptions constitute a trust

fund for the payment of the debts of the corporation. A creditor may
file a bill to enforce this liability only after he has exhausted his remedies

at law by judgment, issue of execution and its return unsatisfied. He
must sue in behalf of all the creditors of the corporation and not for him-

self alone; the corporation must bs made a party; and all the property

and assets of the corporation must be brought into the suit and put in

course of administration. The proceedings are in the nature of an equit-

able accounting. (Bickley v Schlag, 46 N. J. Eq., 533.)

The attorney-general is not a necessary party to proceedings to

enforce liability of stockholders under the statute. (See v. Heppen-
/teimer, 55 N. J. Eq., 240; aff'd 56 N. J. Eq., 453.)

Action at law by receiver.—When a corporation is insolvent and its

business is ended, the subscribers for or holders of its unpaid stock are

assessable for only so much of what is unpaid on the stock as will satisfy

the claims of corporate creditors and meet the expenses of winding up its

affairs. An order for such an assessment may be made by the Court of

Chancery in the suit wherein the corporation was adjudged to be insolv-

ent, and when so made its propriety cannot be questioned in suits

brought against the stockholders for its enforcement. Such an order is

the result of an exercise of judicial power, and therefore should be made
only after a reasonable opportunity has been afforded to the stockholders

to be heard in the matter. (Cumber/and Land Co. v. Clinton Hill Lum-
ber Mfg. Co., 57 N. J. Eq., 627. See also Barkaloiv v. Totten, 53 N. J.

Eq., 573; Hood x. McXaughton, 54 N. J. Law, 425.)
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§ 22 Liability of original subscriber for stock.—The subscription to stock and
the acceptance of a certificate for shares constitute a contract between
the subscriber and the company by which the subscriber agrees to pay
the remaining installments on demand by the corporation. {Hood v.

McNaughton, 54 N. J. Law, 424.)

From this agreement the subscriber cannot recede without the assent

of the company, evidenced by the consummation, in the form required

by the statute, of the transfer by the entry of the name of the transferee

on the registry of stockholders in the place of the subscriber, and the

delivery of a new certificate to and in the name of the transferee. (Id.)

Liability of transferee of stock.—A distinction is drawn between one
who holds the stock by transfer and an original subscriber. The former

may, it seems, in the absence of a fraudulent purpose, discharge himself

of liability for unpaid installments by due transfer of his shares, although

the transfer may not be recorded on the books of the company. {Hood
v. McNaughton, 54 N. J. Law, 425, 428.)

The latter cannot obtain immunity in that way. (Id.)

Bonus stock.—Holders of stock given as bonus are liable on it to cred-

itors, but not to the company. {Hebberd v. Southwestern Cattle Co., 55

N.J. Eq., iS.)

22. The directors of every corporation may, from time to

time, make assessments upon the shares of stock subscribed for,

not exceeding;, in the whole, the par value thereof; and the

sums so assessed shall be paid to the treasurer at such times and

by such installments as the directors shall direct, said directors

having given thirty days' notice of the assessment and of the

time and place of payment either personally or by mail or by

publication in a newspaper published in the county where the

corporation is established.

P. L. 1S46, p. 67; P. L. 1849, p. 303; Act of 1875, § 27; P. L. 1882,

p. 252.

It is usual for subscribers for stock to sign a written waiver of the

thirty days' notice of assessment, agreeing to pay all or any part of their

subscriptions to the treasurer on demand.
A corporation must comply with all the conditions precedent to pay-

ment on the part of the subscribers before a suit can be maintained upon
the subscription. Where a subscriber agreed to pay in certain install-

ments, after certain calls, the Court held that there could be no recovery

against him without proof that the calls had been duly made. The rule

in New Jersey may be stated as follows: A subscriber is not bound to pay
for his stock except in the manner prescribed by statute or defined in the
charter or by-laws, unless he waives these requirements. {Grosse Isle

Hotel Co. v. HAnson s E.xrs., 42 N. J. Law, 10; aff'd 43 N. J. Law. 442.)

In construing a similar section in the Railroad Act, the Court of

Errors and Appeals held that a suit by the company will not lie on a sub-
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scription until a call has been duly made. {Lraddock v. R. R. Co., 45 N. & 23=25
J. Law, 363, 564; see N. J. Midland Ry. Co. v. Strait, 35 N. J. Law, 322.)

Where the company has become insolvent and a receiver has been ap-

pointed, the Court of Chancery may direct the receiver to make calls.

(Hoodx. McNaughton, 54 N. J. Law, 425; Barkalow v. Totten, 53 N. J.

Eq., 573; Hebberdv. Southwestern Cattle Co., 55 N. J. Eq., iS; Cum-
berland Land Co. v. Clinton Hill Co., 57 N. J. Eq., 627.)

"A call is nothing more than an ofneial declaration that the sums
" subscribed are required to be paid." {Lraddock v. R. R. Co., 45 N. J.

Law, 363.)

The unpaid and uncalled subscriptions for stock cannot be mortgaged

or sold by the corporation. "Where the call has been duly made, but not

collected, an assignment of the amount already called is valid. (Cook on

Corporations, Section 111; see N. J. Midland Ry. Co. v. Strait, 33 H.\ J.

Law, 322.)

23. If the owner of any shares shall neglect to pay any sum
assessed thereon for thirty days after the time appointed for pay-

ment, the treasurer, when ordered by the board of directors,

shall sell, at public auction, such number of the shares of the

delinquent owner as will pay all assessments then due from

him, with interest, and all necessary incidental charges, and

shall transfer the shares sold to the purchaser, who shall be

entitled to a certificate therefor.

P. L. 1846, p. 67 ; P. L. 1S49, p. 304 ; Act of 1875. § =3.

24. The treasurer shall give notice of the time and place

appointed for the sale, and of the sum due on each share, by

advertising the same three weeks successively, once in each

week, before the sale, in some newspaper published in the

countv where the corporation is established, and by mailing a

notice thereof to the delinquent stockholder, if he knows his

post office address.

P. L. 1846, p. 67 ; P. L. 1849, p. 304 ; Act of 1S75, § 29.

Where stock has once been rightfully issued, even though nothing

has been paid on it by the subscriber, it can only be forfeited in the mode
prescribed by the statute, and the procedure prescribed by the statute

must be strictly followed. (Downing v. Rolls, 23 X. J. Law, 66.)

2=». Certificate upon payment cf capiial.

The president and secretary, or treasurer, upon payment of

each installment of capital stock, and of every increase thereof,

shall make a certificate, stating the amount of the capital so paid,

and whether paid in cash or by the purchase of property, stating

also the total amount of capital stock, if any, previously paid
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§26=26aand reported, which certificate shall be signed and sworn to by
the president and secretary, or treasurer, and they shall, within

ten days after such payment, cause the certificate to be filed in

the office of the secretary of state.

P. L. 1846, p. 68 ; P. L. 1849, p. 304 ; Act of 1875, §§ 30, 31 ; P. L.

1893, p. 444.

No certificate of payment of capital stock is apparently required to be
filed until the full amount of capital stock authorized by the certificate of
incorporation has been paid in, and the words " every increase thereof"
seem to contemplate an increase beyond that amount made by amend-
ment in pursuance of Sections 27 and 28, post. The question has not been
adjudicated, probably because the penalty attaches only after the officers

have refused for thirty days to file the certificate after written request so
to do. The common practice is to file a certificate upon payment of the
amount with which the company commences business, as stated in the
certificate of incorporation, and a further certificate upon payment in full

of the total capital stock authorized.

26. If any of said officers shall neglect or refuse to perform

the duties required of them in the preceding section for thirty

days after written request so to do by a creditor or stockholder

of the corporation, they shall be jointly and severally liable for

all its debts contracted before the filing of such certificate.

P. L. 1846, p. 68 ; P. L. 1849, P- 304 ; Act of 1875, § 32.

No action can be maintained until thirty days after a written request
has been made by a creditor or stockholder of the officers to make a cer-

tificate and their neglect or refusal to do so within that time. {Nassau
Bank v. Brown, 30 N. J. Eq., 478.)

The liability created by this section may be enforced by any creditor
who has performed the necessary conditions, by an action at law, or by
bill in equity, in the manner prescribed by Sections 92, gj, post. ( Waters
v. Quimby, 27 N. J. Law, 296; aff'd 28 Id., 533.)

26a.* Incorporators may amend certificate of incorporation

before payment of capital.

It shall be lawful for the incorporators of any corporation,

before the payment of any part of its capital, to record with the

clerk of the county in which its original certificate of incorpora-

tion was recorded, and file with the secretary of state, an

amended certificate, duly signed by the incorporators named in

the original certificate of incorporation, and duly acknowledged
or proved as required for certificates of incorporation under the

act to which this is a supplement, modifying, changing or alter-

ing its original certificate of incorporation, in whole or in part,

which amended certificate shall take the place of the original

certificate of incorporation, and shall be deemed to have been

* Arbitrary number; section inserted here merely for convenience of reference.
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filed and recorded on the date of the filing and recording of the § 27

original certificate; provided, however, that nothing herein shall

permit the insertion of any matter not in conformity with the

act to which this is a supplement; and provided, however, that

this act shall not in any manner affect any proceedings pending

in any court; for filing said amended certificate of incorporation,

the secretary of state shall charge a fee of twenty dollars; pro-

vided, that where the total authorized capital stock of the cor-

poration is increased by said amended certificate the secretary

of state shall charge an additional fee of twenty cents for each

one thousand dollars of said increase.

(Supplement of April 19, 1898, § 1; P. L. 1898, p. 407.)

There was in the Revision of iSg5 no provision for the amendment of
a certificate of incorporation before the payment of the capital.

A mistake or omission could only be cured after full organization
(see Section 27). This is a substantial re-enactment of Sections 183, 238,
250 and 251, Title "Corporations," General Statutes, all of which were
repealed by the Revision of 1896.

27. Amendments and changes after organization.

Every corporation organized under this act may change the

nature of its business, change its name, increase its capital stock,

decrease its capital stock, change the par value of the shares of

its capital stock, change the location of its principal office in this

state, extend its corporate existence, create one or more classes

of preferred stock, and make such other amendment, change or

alteration as may be desired, in manner following: the board of

directors shall pass a resolution declaring that such change or

alteration is advisable and calling a meeting of the stockholders

to take action thereon; the meeting shall be held upon such no-

tice as the by-laws provide, and in the absence of such provision,

upon ten days' notice, given personally or by mail; if two-thirds

in interest of each class of the stockholders having voting

powers shall vote in favor of such amendment, change or

alteration, a certificate thereof shall be signed by the president

and secretary under the corporate seal, acknowledged or proved

as in the case of deeds of real estate, and such certificate, to-

gether with the written assent, in person or by proxy, of two-
thirds in interest of each class of such stockholders, shall be

filed in the office of the secretary of state, and upon the filing

of the same, the certificate of incorporation shall be deemed to

be amended accordingly; provided, that such certificate of
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§ 27 amendment, change or alteration shall contain only such pro-

vision as it would be lawful and proper to insert in an original

certificate of incorporation made at the time of making such

amendment, and the certificate of the secretary of state that such

certificate and assent have been filed in his office shall be taken

and accepted as evidence of such change or alteration in all courts

and places.

P. L. 1846, p. 67; P. L. 1846, p. 68; P. L. 1849, p. 303; P. L. 1849, p.

304; Act of 1875, § 33; P. L. 1S76, p. 74; P. L. 1876, p. 235; P. L. 1877, p.

22; P. L. 1877, p. 179; P. L. 1878, p. 157; P. L. 1879, p. 88; P. L. 1880, p.

49; P. L. iS83, p. 240; P. L. 1886, p. 226; P. L. 1S87, p. 137; P. L. 1S87, p.

156; P. L. iSSS, p. 224; P. L. 1889, p. 367; P. L. 1891, p. 87; P. L. 1 891, p.

392; P. L. 1S92, p. 2S7; P. L. 1S92, p. 362; P. L. 1S92, p. 12; P. L. 1S93, p.

444; P. L. 1895, p. 607.

This section, so far as it relates to changing the location of the prin-

cipal office of the company, has been practically amended by Chapter 85

of the Laws of 1897 (see Section 28a), so that the change may now be

made by resolution of the board of directors alone, upon filing a certifi-

cate in the office of the Secretary of State.

An amendment of the certificate of incorporation before the payment

of any part of the capital stock is authorized by Chapter 172 of the Laws
of 1898 (see Section 26a, ante).

If provision therefor is made in the certificate of incorporation pur-

suant to Section 17 (as amended in 1901) any action of stockholders re-

quired by this section may be taken on the vote and assent in writing of

the holders of two-thirds in interest who attend the meeting, provided, of

course, a quorum be present as prescribed by the by-laws.

The certificate of incorporation is a contract between the sharehold-

ers which cannot be affected by any change made in it by virtue of a sub-

sequent act of the Legislature, and it can only be effectually changed by

virtue by some act of the Legislature in force at the time the certificate

is filed, which should be read into the contract. {Meredith v. N. J.
Zinc &* Iron Co., 55 N. J. Eq., 211 ; aff'd 56 N. J, Eq., 454).

" The law administered in this State with regard to the inviolability

of contracts was well settled many years before the passage of the Act of

r875. The leading case of Kean v. Johnson was decided in 1853. That
was followed by Zabriskie v. Railroad Company in 1867 ; and again by
Black v. Canal Company in 1S73. And it is fairly inferable that the

thirty-third section [Section 27 of the Act of 1896] was intended to prevent

a few dissentient stockholders, as here, from setting up their wills against

the will of a large majority, and the statute should be so construed as to

further that object." {Meredith v. N. J. Zinc &* Iron Co., 44 Atl. Rep.,

55, 62 ; see also Pronik v. Spirits Distributing Co., 42 Atl. Rep., 586.)

Increase of stock.—The Court of Errors and Appeals in the case of

Donald v. American Smelting &= Refining Co., 48 Atl. Rep., 771, held

that an increase of corporate stock voted for by the board of directors and
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by the requisite majority of stockholders in order to issue such stock for S 28=283
property worth less than the face value of the stock should be restrained

at the instance of dissenting stockholders. The effect of this decision

is that a dissenting stockholder may invoke the power of the Court of

Chancery to determine whether the property for which it is proposed to

issue the increased stock is of the fair value of the stock at par.

Rights of stockholders on increase of stock.—It has been held that where
the capital stock is increased, the original holders are first entitled to sub-

scribe for the increased stock in proportion to their holdings. ( Way v.

American Grease Co., 47 Atl. Rep., 44.) Where the new stock is issued for

property purchased, from which all stockholders will receive the same
benefit, original holders cannot insist that new stock shall be issued to

them in proportion to their holdings, it being held that Section 55 of

the Act of 1875 (Section 48, post) became a part of the contract be-

tween the stockholders. In case the corporation deprives the stockholder

of his rights in this behalf, the proper remedy is by an action at law for

damages. {Meredith v. X. J. Zinc &* Iron Co., 55 N. J. Eq., 211; aff'd

56 N. J. Eq.,454.)

28. Amendments by corporations formed under other acts.

Any corporation of this state, whether organized under a

special act of incorporation or under general laws, excepting

railroad and canal corporations, and other corporations possess-

ing the right of taking and condemning lands, may increase or

decrease its capital stock, change its name, the par value of the

shares of its capital stock, or the location of its principal office

in or out of this state, and fix any method of altering its by-laws

permitted by the act to which this is a supplement, in the

manner prescribed in the foregoing section, and any corpora-

tion may in the same manner relinquish one or more branches

of its business, or extend its business to such branches as

might have been inserted in its original certificate of incorpora-

tion.

(As amended by Chap. 92, Laws of 189S, P. L. 189S, p, 149.)

This section with the amendments of 189S is intended clearly to cover

corporations organized under other acts than the Act of 1875, or the

Revision of 1S96.

See notes to § 17.

28a.* Change of location of office.

The board of directors of any corporation, organized under

the laws of this state may change the location of the principal

office of such corporation within this state to any other place

* Arbitrary number; section inserted here merely for convenience of reference.
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§ 29=30 within this state by resolution adopted at a regular or special

meeting of such board, by the votes of at least two-thirds of

the members of such board
;
provided, that no certificate shall be

required to be filed of the removal of any office from one point

to another in the same town, township or city in this state.

Upon the adoption of a resolution as aforesaid, a copy thereof

shall be filed in the office of the secretary of state, signed by the

president and secretary of such corporation, and sealed with its

corporate seal; for filing the said certificate, the secretary of

state shall charge a fee of five dollars.

(Supplement of April 8, 1897, P. L. 1897, p. 175.)

29. The decrease of capital stock may be effected by retiring

or reducing any class of the stock, or by drawing the necessary

number of shares by lot for retirement, or by the surrender by

every shareholder of his shares, and the issue to him in lieu

thereof of a decreased number of shares, or by the purchase at

not above par of certain shares for retirement, or by retiring

shares owned by the corporation, or by reducing the par value

of shares; and when any corporation shall decrease the amount

of its capital stock hereinbefore provided, the certificate decreas-

ing the same shall be published for three weeks successively, at

least once in each week, in a newspaper published in the county

in which the principal office of the corporation is located; the

first publication to be made within fifteen days after the filing

of such certificate, and in default thereof the directors of the

corporation shall be jointly and severally liable for all debts of

the corporation contracted before the filing of the said certifi-

cate, and the stockholders shall also be liable for such sums as

they may respectively receive of the amount so reduced; pro-

vided, no such decrease of capital stock shall release the liability

of any stockholder, whose shares have not been fully paid, for

debts of the corporation theretofore contracted, nor effect any

reduction of the taxes that may be required to be paid by the

charters of corporations incorporated by special acts.

P. L. 1846, p. 68; P. L. 1849, p. 305; P. L. 1882, p. 139; P. L. 1885,

p. 140.

50. Dividends.

No corporation shall make dividends, except from the sur-

plus or net profits arising from its business, nor divide, with-

draw, or in any way pay to the stockholders, or any of them,
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any part of its capital stock, or reduce its capital stock, except § 31

according to this act, and in case of any violation of the pro-

visions of this section, the directors under whose administra-

tion the same may happen shall be jointly and severally liable,

at any time within six years after paying such dividend, to the

corporation and to its creditors, in the event of its dissolution or

insolvency, to the full amount of the dividend made or capital

stock so divided, withdrawn, paid out or reduced, with interest

on the same from the time such liability accrued; provided, that

any director who may have been absent when the same was
•done, or who may have dissented from the act or resolution by

which the same was done, may exonerate himself from such

liability by causing his dissent to be entered at large on the

minutes of the directors, at the time the same was done, or

forthwith after he shall have notice of the same, and by causing

a true copy of said dissent to be published, within two weeks

after the same shall have been so entered, in a newspaper pub-

lished in the county where the corporation has its principal

office.

P. L. 1846, p. 17 ; P. L. 1846, p. 68 ; P. L. 1S46, p. 69 ; P. L. 1849, p.

305 ; Act of 1S75, § 7.

Williams v. Boice, 38 N. J. Eq., 364, held that an express statutory
provision, holding corporation directors personally responsible for divi-

dends paid out of the capital instead of the profits, does not exonerate the
stockholders from liability to repay such dividends for the benefit of the
creditors of the corporation. " It is undeniably true, as a general proposi-
" tion, that stockholders are liable in equity to repay, for the benefit of
" the creditors of the corporation, money which has been paid to them
" out of the capital stock. This is not based on any statute, but upon the
" equitable ground that the stock is regarded as a trust fund for all the
" debts of the corporation, and no stockholder can entitle himself to any
" dividend or share of it until all the debts are paid. And the remedy is

" in equity and not at law." (Id., p. 367.)

See further as to dividends, § 47 and notes.

3 1 . Voluntary dissolution.

Whenever, in the judgment of the board of directors, it shall

be deemed advisable and most for the benefit of such corporation

that it should be dissolved, the board, within ten days alter the

adoption of a resolution to that effect by a majority of the whole

board at any meeting called for that purpose, of which meeting

everv director shall have received at least three days' notice, shall

cause notice of the adoption of such resolution to be mailed to

each stockholder residing in the United States, and also begin-

ning within said ten days cause a like notice to be published in
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§ 31 a newspaper published in the county wherein the corporation-

shall have its principal office, at least four weeks successively,

once a week, next preceding the time appointed for the same, of

a meeting of the stockholders to be held at the office of the cor-

poration, to take action upon the resolutions so adopted by the

board of directors, which meeting shall be held between the

hours of ten o'clock in the forenoon and three o'clock in the after-

noon of the day so named, and which meeting may, on the day

so appointed, by a consent of a majority in interest of the stock-

holders present, be adjourned from time to time for not less

than eight days at any one time, of which adjourned meeting

notice by advertisement in said newspaper shall be given ; and

if at any such meeting two-thirds in interest of all the stockhold-

ers shall consent that a dissolution shall take place and signify

their consent in writing, such consent, together with a list of

the names and residences of the directors and officers, certified

by the president and the secretary or treasurer, shall be filed in

the office of the secretary of state, who. upon being satisfied by

due proof that the requirements aforesaid have been complied

with, shall issue a certificate that such consent has been filed,

and the board of directors shall cause such certificate to be pub-

lished four weeks successively, at least once a week, in a news-

paper published in said county ; and upon filing in the office of

the secretary of state of an affidavit that said certificate has been

so published, the corporation shall be dissolved and the board

shall proceed to settle up and adjust its business and affairs
;

whenever all the stockholders shall consent in writing to a dis-

solution, no meeting or notice thereof shall be necessary, but

on filing said consent in the office of the secretary of state he

shall forthwith issue a certificate ot dissolution, which shall be

published as above provided.

P. L. 1S70, p. 8 ; Act of 1875, § 34 ; P. L. 1877, p. 20 ; P. L. 1893, p.

445. § 4-

It rests in the judgment of the directors whether the stockholders
shall be called together under this section. " It is well settled that the
" shareholders in a corporation cannot extinguish its charter or dissolve
" it, and that a court of equity cannot dissolve it at their instance. In the
" absence of a statutory provision the franchises can be declared forfeited
*• and extinguished only at the suit of the State in an appropriate proceed-
11 ing at law. * * * But when it plainly appears that the object for
*' which the company is formed is impossible of attainment, ic becomes
*' the duty of the company's agents to put an end to its operations and
*' wind up its affairs, and should they, even though supported by a major-
" ity of the shareholders, pursue operations which must eventually be
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•« ruinous, any shareholder feeling aggrieved would, upon plain equitable S 32
" principle, be entitled to the assistance of this court, and a decree should '

" be made compelling the directors to wind up the company's business and
" distribute the assets among those who are entitled to them, unless they
" can lawfully be used for other business purposes allowed by the char-
" ter." {Benedict v. Columbus Constructioji Co., 49 N. J. Eq., 23, 36).

The power of the directors and stockholders to dissolve the corpora-

tion being purely statutory, it is important that every requirement of the

statute be strictly carried out.

It will be noted that two methods of dissolving the corporation are

prescribed by this section:

1st. "Where unanimous consent of the stockholders cannot be obtained.

2d. Where all the stockholders consent.

In the first case this section requires:

(1) A meeting and resolution of the board of directors; (2) the mail-
ing and publication of a notice to and meeting of stockholders; (3) a con-
sent in writing filed with the secretary of state signed by two-thirds in inter-

est of the stockholders; (4) the filing with the secretary of state of a list of
the names and residences of the directors and officers certified by the presi-
dent and secretary or treasurer; (5) the issuing by the secretary of state
of " A certificate that such consent has been filed'," which certificate is

not " a certificate of dissolution," but is a certificate preliminary to disso-
lution; (6) the publication of such certificate; (7) the filing of an affidavit

of publication with the secretary of state.

The certificate issued by the secretary of state should comply with
the provisions of section 43a.

The dissolution will then be complete and of record.

In the second case, apparently, no meeting of directors is required

nor any meeting of the stockholders; nor does it seem to be necessary to

file a list of officers and directors; all that is required is the filing of the

written consent of all the stockholders, whereupon the secretary of state

issues a certificate of dissolution. This certificate must be published as

in the first case, and affidavit of publication should be filed in the office

of the secretary of state.

There should be attached to all certificates of dissolution filed in the

office of the secretary of state a certificate of the comptroller of the treas-

ury that all state taxes have been paid. (P. L. 1900, p. 316.)

In all cases of dissolution the directors become trustees of the cred-

itors and stockholders in the distribution of the assets. (§ 53 et sco.)

32. Incorporators may dissolve corporation.

The incorporators named in any certificate of incorporation,

before the payment of any part of the capital, and before be-

ginning the business for which the corporation was created,

may surrender all their corporate rights and franchises, by

filing in the office of the secretary of state a certificate, veri-

fied by oath, that no part of the capital has been paid and

such business has not been begun, and surrendering all rights

and franchises, and thereupon the said corporation shall be

dissolved.

P. L. 1893, p. 444.
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§ S3 IIL—Elections ; Stockholders* Meetings.

}}. Stock and transfer books must be kept in registered

office ; annual list of stockholders.

Every corporation shall keep at its principal and registered

office in this state the transfer books in which the transfer of

stock shall be registered, and the stock books, which shall con-

tain the name and address of the stockholders, the number of

shares held by them respectively, which shall at all times dur-

ing the usual hours for business be open to the examination of

every stockholder; the directors shall cause the secretary, or

other officer designated by them having charge of said books,

to make, at least ten days before every election, after the first

election, a full, true and complete list, in alphabetical order, of

all the stockholders entitled to vote at the ensuing election, with

the residence of each, and the number of shares held by each,

which list shall at all times during the usual hours for business

be kept at such principal and registered office, and open to the

examination of any stockholder at said office, and if any officer

having charge of such books or list shall, upon demand by any

stockholder, refuse or neglect to exhibit such books or list, or

submit them to examination as aforesaid, he shall for every

such offense forfeit the sum of two hundred dollars, one-half

thereof to the use of the state of New Jersey, and the other half

to him who will sue for the same, to be recovered by action of

debt in any court of record, together with costs of suit, and

the books aforesaid shall be the only evidence as to who are the

stockholders entitled to examine such books or list, and to vote

at such election; and the board of directors shall produce at the

time and place of such election such books and list, there to

remain during the election, and the neglect or refusal of said di-

rectors to produce the same shall render them ineligible to any

office at such election.

(As amended by Chap. 172, § 3, Laws of 1898; P. L. 189S, p. 408.)

P. L. 1825, p. 81; P. L. 1841, p. 117; P. L. 1846, p. 70; R. S. (Ed. of

1846), p. 139, §§ 1, 4; P. L. 1849, p. 306; Act of 1875, §§ 36-41-

The Acts of 1846 and 1875 required the books to be open to the ex-

amination of every stockholder for thirty days previous to any election

of directors. The present act requires them to be open at ail times dur-

ing business hours.

The Supreme Court in 185 1, construing the phrase " books containing
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" the names of the stockholders " in the statute in force at that time (Rev. S 34
Stat. 139, Sec. 1), declared that "It includes, therefore, not only the

" books of original subscription, but the certificate book, and we incline

" to think the stock ledger also." (Downing x. Potts, 23 N. J. Law,

66, 76.)

The amendment of the statute in 1898 rendered it clear what books

were to be kept in the New Jersey registered office, and put the duty of

complying with the statute upon the directors.

In the same case it was held that the provision of the statute requir-

ing a full, true and complete list, &c, to be made out ten days before the

election, was directory merely, and that a failure to comply with it would

not render the election invalid. " The design of the first section was to

" afford to every corporator a knowledge of his co-corporators, and an
" opportunity of corresponding with them on the affairs of the institution,

" of the necessity of expediency of a change in its direction, and thereby
" rescuing the election from the immediate control of the board or of

" officers whose misconduct or incapacity may have rendered a change

"necessary. {Id., p. 72.) * * * The list of stockholders does not

" operate as a registry of voters. The right of the stockholder to vote

" does not depend upon his name being contained in the list; on the con-

" trary, the statute expressly declares that the books of the corporation

" shall be the only evidence who are the stockholders entitled to vote."

(Id. p. 73.) (See also Matter of St. Lawrence Steamboat Co., 44 N. J.

Law, 529, 539.) The Court held that the evidence of right to vote under

the statute comprised the stock ledger, the certificate book and the transfer

book, but that the ledger is evidence only subordinate to and as supported

by the other books, and that in case of dispute the transfer book must

control the rest. " It is no answer to say that the transfer book had not

" been much used or that it did not truly represent the actual condition

" of the stock. The fact that the books have been negligently or improp-

" erly kept cannot work a repeal of the statute or relieve against its

" operation." (Downing v. Potts, 23 N. J. Law, p. 77; In re Election of

Cape May, <W., Co., 51 N. J. Law, 79, 81.)

34. Directors, election of, etc.

All elections for directors shall be by ballot, unless otherwise

expressly provided in the charter or certificate of incorporation;

the poll at every such election shall be opened between the

hours of nine o'clock in the morning and five o'clock in the

afternoon, and shall close before nine o'clock in the evening;

the same shall remain open at least one hour, unless all of the

stockholders are present in person or by proxy and have sooner

voted, or unless all the stockholders waive this provision in

writing; the persons receiving the greatest number of votes

shall be the directors; provided, however, that in all corpora-

tions formed under the provisions of this act a majority in inter-
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§35=35aest of all the stockholders shall be present in person or by proxy

to constitute a quorum.
(As amended by Chap. 120, Laws of 1899 ; P. L. 1S99, p. 262.)

P. L. 1841, p. 116 ; R. S. (Ed. of 1846), p. 139, § 2 ; Act of 1875, § 37 ;

P. L. 1898, p. 409.

The 1S99 amendment of this section limits the application of the pro-

viso to corporations organized under this act. The statute is different

from the New York act, under which it was held in a recent case that the

common law rule was in force and that any number of stockholders who
attend a regularly called meeting, however small their holdings, can pro-

ceed to hold the election, and that a majority of those who vote can elect

the board. {Matter of Rapid Transit Ferry Co., 15 App. Div., 530.)

Elections of directors : "When irregularities will not invalidate.—The stock-

holders of a corporation organized under the General Act may, at a

special meeting duly called for the purpose, increase the number of direct-

ors of the company by an amendment to the by-laws taking immediate

effect. In the absence of other provision in the by-laws it would then be

the right and duty of the stockholders to elect the additional directors,

but it seems that such election should be held at a meeting subsequently

called with due regard to Sections 33 and 36 of the Act. In the case at

bar, however, all of the stock was represented at the meeting and voted

on. It was held, therefore, that, notwithstanding the informality of the

meeting, its acts would not be disturbed. {In re A. A. Griffing Iron Co.,

63 N. J. Law, 168.)

Corporation in hands of receiver may elect directors.—A corporation in the

hands of a receiver can legally hold an election for "directors, and the

court may order such election. {Lehigh Coal &r= Navigation Co. v.

Central R. R. of N.J. , 5 N. J. L. J., 214.)

35. No person who is a candidate for the office of director

shall act as judge, inspector or clerk of any election for directors;

and if any candidate shall so act and be elected, his election shall

be void, and the directors shall not appoint such person a di-

rector within twelve months next succeeding ;
this section shall

not apply to the first election of directors.

P. L. 1S25, p. 82 ; R. S. (Ed. of 1846), p. 139, § 5 ; P. L. 1S70, p. 27 ;

Act of 1875, § 42.

35#.* Cumulative voting;.

The certificate of incorporation, original or amended, of any

corporation now or hereafter organized under the laws of this

state and thereunder issuing or authorized to issue shares of its

capital stock, may provide that at all elections of directors, man-

agers or trustees, each stockholder shall be entitled to as many
* Arbitrary number; section inserted here merely for convenience of reference.
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votes as shall equal the number of his shares of stock multiplied § 36

by the number of directors, managers or trustees to be elected,

and that he may cast all of such votes for a single director, man-
ager or trustee, or may distribute them among the number to

be voted for, or any two or more of them, as he may see fit,

which right, when exercised, shall be termed cumulative voting.

This act shall not be construed as affecting in anywise

the determination of whether or not the right of cumulative

voting has been heretofore granted by implication or the right

of cumulative voting, if any, granted specifically by special

charter or certificate of incorporation.

(" An act to provide in terms for cumulative voting in corporations

issuing or authorized to issue shares of capital stock." P. L. 1900, p. 418.)

Cumulative voting is thus allowed on condition that suitable provi-

sion is made in the certificate of incorporation.

36. Regulations as to voting.

Unless otherwise provided in the charter, certificate or by-

laws of the corporation, at every election each stockholder,

whether resident or non-resident, shall be entitled to one vote in

person or by proxy for each share of the capital stock held by

him, but no proxy shall be voted on after three years from its

date; nor shall any share of stock be voted on at any election

which has been transferred on the books of the corporation

within twenty days next preceding such election.

P. L. 1825, p. 83; P. L. 1S41, p. 117; R. S. (Ed. of 1846), p. 139, § 3;

Act of 1875, §38.

At common law, unless the charter otherwise provided, a stockholder

was entitled to but one vote, and that vote he was required to cast in

person. Proxies were not permitted. (Taylor v. Griswold, 14 X.J. Law,

222.) This decision brought about the statute providing that each stock-

holder should be entitled to one vote for each share held by him, and
authorizing the use of proxies, limiting them, however, to three years.

{Cone v. Russell, 4S N. J. Eq., 208, 213.)

A stockholder is not entitled to vote unless he is registered on the

books on the day the election is held. {Johnson v. Jones, 23 N. J. Eq.,

216.) This section applies only to voting at elections. {Chapman v.

Bates, 47 Atl. Rep., 638.)

Voting pools or trusts.—Of late years there have come to the courts

several cases involving the legality of voting pools or trusts. Briefly

stated, the scheme is for several holders of shares to enter into an agree-

ment to transfer their shares to a trustee, who has power to vote on them
and to the extent of the shares so held by him. by the election of directors,

dictate the policy and management of the company.
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& 36 The trustee issues to the shareholders in exchange for their shares

trust certificates, which are usually made transferable in the same manner
as stock. The duties of the trustee are fixed by the trust agreement.

Four cases involving such agreements have recently come before the

Courts of New Jersey.

The first case (Cone v. Russell, 48 N. J. Eq., 208) was decided in 1891.

There the agreement was held to be void because the objects intended to

be derived from the agreement were bad as against public policy and the

carrying out of which also involved a breach of trust by one of the

parties. It was not held that a voting trust was in itself void as against

public policy. Vice-Chancellor Pitney said: "This conclusion [that the

" contract was void as against public policy] does not reach so far as to

" necessarily forbid all pooling or combining of stock, where the object is

" to carry out a particular policy with the view to promote the best inter-

" ests of all the stockholders. The propriety of the objects validates the

" means and must affirmatively appear." {Id., p. 215.)

In the second case ( White v. Thomas Inflatable Tire Co., 52 N. J.

Eq., 178), decided in 1S93, the agreement was declared to be invalid be-

cause it did not by its terms extend to certain shares of the company
issued after the execution of the agreement directly to persons who were

not parties to the agreement.

It was held to be immaterial whether they had or had not notice of

the trust agreement.

"As such holders they were entitled to have the other shares of stock

" in the company stand upon an equal footing," and they were deprived

of all voice in the management of the company. The issuing of the stock

was, therefore, held to be " a waiver and abandonment by the directors

" who united in issuing it, of their rights under the contract in question."

The question again came before the Court of Chancery in the case of

Kreissl v. Distilling Company of America, 47 Atl. Rep., 471, in which

Chancellor Magie stated the principle as follows:

"Under the statutes permitting stockholders to give proxies and
under the doctrine of the cases in this court to which I have referred, I

conceive it is impossible to maintain that a proxy which confides to the

attorney thereunder the power to exercise his judgment in certain cases,

and so separates the voting power from the ownership of the stock, is

void, per se. The principal may, doubtless, limit the power conferred to

voting on certain questions and in a certain way. But if, as is custom-

ary, the power is unlimited, it must be exercised by the judgment and
determination of the attorney on any questions which may be presented.

" The power of revocation is deemed sufficient to protect the rights

of other stockholders. If, however, the stockholder undertakes to make
irrevocable his grant of power and to denude himself for a fixed period of

the power to judge and determine and vote as to the proper management
and control of the affairs of the corporation, then whether the grant of

power is good or not must depend on the purposes for which it is given.

" When the scheme devised does not embrace a grant of irrevocable

powers by proxy, but seeks a similar object by the creation of a trust and
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the appointment of a trustee, to whom the title of the stock is conveyed, S 36
a like doctrine must be applied. If no provision is made for the conduct

of the trustee, at least he would be bound to vote on the stock held in

trust in accordance with the expressed wishes of the cestui que trust

;

but if the transfer of the legal title to the stock is made and accepted

under an agreement of the stockholder which deprives him of all power
to direct the trustee, and all opportunity to exercise his own judgment in

respect to the management of the affairs of the corporation, then whether
the transaction is open to the objection of other stockholders, as depriv-

ing them of the right they have to the aid of their co-stockholders, must
be dependent upon the purposes for which the trust was created, and the

powers that were conferred.

" If stockholders, upon consideration, determine and adjudge that a
certain plan for conducting and managing the affairs of the corporation is

judicious and advisable, I have no doubt that they may, by powers of attor-

ney , or the creation of a trust, or the conveyance to a trustee of their stock,

so combine or pool their stock as to provide for the carrying out of the plan

so determined upon. But if stockholders combine by either mode to en-

trust and confide to others the formulation and execution of a plan for

the management of the affairs of the corporation, and exclude themselves

by acts made and attempted to be made irrevocable for a fixed period,

from the exercise of judgment thereon, or if they reserve to themselves

any benefit to be derived from such a plan to the exclusion of other stock-

holders who do not come into the combination, then, in my judgment,

such combination and the acts done to effectuate it, are contrary to

public policy, and other stockholders have a right to the interposition of

a court of equity to prevent its being put into operation."

The agreement in that case was held invalid because it provided for

the absolute management and control of the company during a fixed

period of time by the judgment and determination of the voting trustees,

and because by its terms stockholders who did not enter into it were ex-

pressly declared to be entitled to no benefits under it.

The Court of Errors and Appeals in the case of Chapman v. Hates, 47

Atl. Rep., 63S, said:

" We recognize the principle laid down in Cone v. Russell, 3 Dick.,

20S, and White v. Thomas Tire Co., 7 Dick., 179, that every stockholder

is entitled to the benefit of the judgment of every other stockholder in

the management of the affairs of the corporation, but in this case com-

plaint is not made by one claiming that injury has been done to his inter-

est by reason of a stockholder divesting himself of control of his stock,

but by one of the very parties who has entered into this agreement and

to which his consent has been given. He cannot complain of the injury

done to his interests by this action for he is a consenting party. Such

arrangements, with regard to the control of stock as contemplated in this

proxy and power of attorney, and which have been denominated pooling

agreements, are not necessarily void as being against public policy. In

the case of Cone v. Russell, 3 Dick., 208, the Court, while holding the

agreement in that case void as against public policy, expressly holds that
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S 37 this conclusion does not reach so far as to necessarily forbid all pooling

or combining of stock where the object is to carry out a particular policy

with a view to promote the best interest of all the stockholders. The

propriety of the object validates the means and must affirmatively

appear.
" The following are cases in which pooling agreements have been held

valid: Brown v. Pacific Mail Steamship Co., 5 Blatch., 545; Smith

v. San Francisco <S- N. R. R. Co., 115 Cal., 584; s. c, 35 L- R- A., 309;

Mobile &° Ohio R. R. Co. v. Nicholas, 96 Ala., 92; Hey v. Dolphin, 92

Hun, 230.

" No illegal purpose is manifest upon the face of this agreement, nor

has any been alleged in the bill. It appears to be consistent with the

purposes for which the company was created, and whose continuance ap-

pears to be necessary for the advantage of all who are interested in the

development of the property ; it is expressly declared to be for the benefit

of all who join in it. No stockholder is prevented from joining in this agree-

ment, and no stockholder who has not availed himself of the opportunity to

join in it is excluded from the benefit of it ; no one appears to have been

injured by it. The complainant does not allege in what way he is dam-

aged by its continuance; he with about four hundred out of five hundred

stockholders executed it, and he alone of all the stockholders asks to have

it revoked. We do not think he should be allowed to revoke it."

Voting qualification of stockholders.—To enable a person to vote as a

stockholder, it is not necessary that he have a certificate of stock. The
effect of a certificate of stock is considered at page 37, ante. A subscriber

for stock is a stockholder, even though he has paid nothing on his

stock, and as such he is entitled to vote. It is necessary, however, that

he should be a stockholder of record on the books of the company,

whether such books be the original books of subscription, if any, or books

containing the original entries of such subscription. In cases of dispute

the transfer book must control. (Section 40. Downing v. Potts, 23 N. J.

Law, 66 ; Storage Co. v. Assessors, 56 N. J. Law, 3S9.)

The fact that a stockholder is indebted to the company on his sub-

scription does not impair his right to vote. {Savage v. Ball, 17 N. J.

Eq., 142 ; Downing v. Polls, 23 N. J. Law, 66.)

37. Voting powers of executors and trustees. Hypothecated

stock.

Every person holding stock as executor, administrator, guard-

ian or trustee, or in any other representative or fiduciary capacity,

may represent the same at all meetings of the corporation, and

may vote thereon as a stockholder, and every person who shall

pledge his stock as collateral security may, nevertheless, repre-

sent the same at all such meetings, and may vote thereon as a

stockholder, unless in the transfer to the pledgee on the books of

the corporation*he shall have expressly empowered the pledgee



VOTING. 59

to vote thereon, in which case only the pledgee or his proxy may § 38

represent said stock and vote thereon.

P. L. 1846, p. 72; P. L. 1849, p. 308; Act of 1875, §§ 39, 40.

A formal transfer of stock on the books of the company is not neces-
sary to enable an executor, administrator, etc., to vote. The corporation
books are evidence of the ownership of the stock by the testator or intest-

ate, and this section gives to the executor or other representative virtute
officii the right to vote thereon in his representative capacity. {In re
Election of Cape May, &*c, Nav. Co., 51 N. J. Law, 78.)

This right is held to extend to foreign executors. '

' An executor taking
" title under a grant of letters of probate at the testator's domicile is the
" holder of stock belonging to his testator within the meaning of this sec-
" tion, and is entitled to vote thereon as such." The letters testamentary
issued by the foreign court were held to be conclusive proof of the execu-
tor's title to the stock, and of his right to vote in respect thereof. {In re
Election of Cape May, &*c, Nav. Co., 51 N. J. Law, 78.)

One who lends money on the pledge of stock held in trust, will be

held to have had notice that the trustee was abusing his trust and apply-

ing the money lent to his own purposes, when the certificates of the stock

pledged show on their face that the stock pledged is held in trust (though

the name of the cestui que trust does not appear), and when the loan was
apparently for the private purposes of the borrower, and that fact would
have been revealed by inquiry. {Gaston v. American E.xr. Natl, Bank,

29 N. J. Eq.,98.)

38. Shares of stock of a corporation belonging- to said cor-

poration shall not be voted upon directly or indirectly.

P. L. 1825, p. S2; R. S. (Ed. of 1S46), p. 139, § 6; Act of 1S75, § 43.

Power of corporation to purchase its own stock.—Under the Corporation

Act there is an implied grant of power to corporations to purchase shares

of their own capital stock whenever such purchase is required for legiti-

mate corporate purposes. Defendant employed plaintiff as bookkeeper,

and it was agreed that he should purchase $Soo worth of stock of the

company, which, when he severed his connection with the company as

bookkeeper, should be repurchased by it. After a few months the com-
pany came under the control of new stockholders, who ordered plaintiff

to do work which he declared was not according to agreement. The
company refusing to accede to his views he quit and demanded that they

buy the stock he had bought. The company declined. The plaintiff

brought suit to compel them to do this, and for damages. The defendant

corporation pleaded ultra vires. The Supreme Court decided that the

contract was within the power of the corporation, and that the plea of

ultra vires was inadmissible. {Chapman v. Ironclad Rheostat Co., 41

Atl. Rep., 690.)

The company may not vote upon such shares either directly or indirectly.

—

{McNeely v. Woodruff, 13 N. J. Law, 352, 360; Matter of St. Lawrence
Steamboat Co., 44 N. J. Law, 529, 539; see also Hilles v. Parrish. 14

N. J. Eq., 380.) This includes all stock standing in the name of an officer,

a trustee, or in the name of any person, if the stock is the property of

the company.
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39 A corporation has no lien on its stock held by its debtor. {D., L. &°

W.R. R. Co. v. OxfordIron Co., 38 N. J. Eq., 340, and cases cited.) Ex-

cept, perhaps, where there is a provision in the certificate of incorporation

giving the company a lien. {Drexel v. Long Branch Gas Co., 3 N. J.

L. J., 250.)

39. Directors shall be stockholders.

No person shall be elected a director of any corporation

issuing stock unless he shall be, at the time of his election, a

bona fide holder of some of the stock thereof; and any director

ceasing to be a bona fide holder of some of the stock thereof,

shall cease to be a director; any corporation may, by its certifi-

cate of incorporation or by-laws, determine how many shares a

person shall hold to qualify him to be a director.

Act of 1875, §§ 47, 4S.

Under a similar provision of the English law, it has been held that

the election of a person not already holding stock is invalid, and that the

subsequent acquisition of stock does not render his election valid or qualify

him to act as a director.

{Barton's Case, 5 Ch. D., 963; femur's Case, 7 Ch. D., 132.)

It was held in an Oregon case that, " a bona fide owner of shares of

" stock is eligible as a director, although the transfer of his shares to him
" has not been registered, and although he might, for that reason, be re-

" fused permission to vote or to receive dividends." {State v. Smith, 15

Or., 93.)

(See also 3 Thompson on Corporations, Section 3S60.)

" The question of the competency of a person for the directorship is

" one exclusively of judicial cognizance over which the inspectors of

" election have no jurisdiction. * * * A stockholder may have
" purchased stock with a view of becoming a director, or have ob-

" tained it by gift, or he may hold it upon a trust, and be qualified to be
" a director. If the stock was legally issued, and is not the property of

" the corporation, and the legal title is in him, he isprima facie capable

" of being a director, and his right to be a director in virtue of his legal

" title to such stock can be impeached only by showing that title was
" put in him colorably with a view to qualify him to be a director for some
" dishonest purpose, in furtherance of some fraudulent scheme touching
" the organization or control of the company, or to carry into effect some
" fraudulent arrangement with the company." {Matter of Election of

St. Lawrence Steamboat Co., 44 N. J. Law, 529, 540-1 ; see also hi re

Leslie, 5S N. J. Law, 609, 618.)

The Supreme Court held that where one is made a director of a cor-

poration solely to make up the number of directors required by law, his

right to hold such office cannot be impeached for fraud at the instance of

one who was a consenting party to his admission into the company and

his election to the office, {hi re Leslie, 58 N. J. Law, 609, 618.)
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When a director makes an assignment of his estate for the benefit of S 40
creditors he ceases to be a director de jure, and the company may declare

his office vacant and elect his successor, but as to the third parties dealing

in good faith with the company, without notice of any infirmity in the
title of the director, he must be regarded as a director de facto. {Kuser
v. Wright, 52 N. J. Eq., 825, reversing Wright v. First Natl. Bank,
52 N. J. Eq., 392.)

A person is not a director, though nominated and elected, until he has
accepted the office either expressly or impliedly. ( Whittaker v. Atnwell
Natl. Bank, 52 N. J. Eq., 400, 415.)

This section is held not to apply to the first directors of a consolidated

company. {Camden, &*c. Co. v. Burlington Carpet Co., 33 Atl. Rep.,

954-)

40. Stock books to determine who may vote.

In case the right to vote upon any share of stock shall be

questioned, the inspectors of the election shall refer to the stock

books of the corporation to ascertain who are the stockholders,

and in case of a discrepancy between the books, the transfer

book shall control and determine who are entitled to vote.

P. L. 1S25, p. S3 ; R. S. (Ed. of 1S46), p. 139, § 8 ; Act of 1875, §45.
As to what are " stock books" and " transfer books" see Section 33

(as amended in 1S98).

Inspectorso f election.—The statute does not in express language re

quire inspectors of election
; the election must be by ballot, unless the

certificate of incorporation otherwise provides (Sec. 34). It is usual, how-
ever, to provide in the by-laws that at all elections of directors, two judges

or inspectors shall be appointed by the chairman of the meeting.

They are ordinarily sworn to the faithful performance of their duty,

and when the polls are closed they present a written report. Except at

the first election, no person who is a candidate for election as director

can be an inspector, and if elected his election is void (Sec. 35). The
powers of inspectors are purely ministerial. They must receive the votes,

count them and certify to the result.

If the right to vote is challenged they must refer to the books and
ascertain whether the person offering the vote is a registered holder of

stock. The books of the company are the only evidence they may receive

on this question, and where this evidence is conflicting the transfer book

controls. If a share has been transferred within twenty days next pre-

ceding the election, any vote offered on it must be rejected. {Election of

St. Lawrence Steamboat Co., 44 N. J. Law, 529, 539; Downing v. Potts,

23 N. J. Law, 66.)

Representatives, executors, guardians and the like, must be permitted

to vote on the shares they represent upon producing satisfactory evi-

dence of their representative capacity. (See Section 37; Election of Cape

May, &*c, Nav. Co., 51 N. J. Law, 78.)

Inspectors of election cannot reject a vote offered by proxy because
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41=42 the written proxy was not acknowledged or proved. If the proxy is reg-

ular in form and apparently the act of the stockholder, the inspectors,

should receive the votes offered under it. (Election of St. Lawrence-

Steamboat Co., 44 N. J. Law, 529, 539.)

Evidence of power to vote.—Under the statute the books of the corpor-

ation constitute the only evidence as to who are the stockholders entitled

to vote at an election of directors. {In re Election of Directors of Cedar

Grove Cemetery Company, 61 N. J. Law, 422.)

At an election of directors of a corporation, two sets of directors were

elected, one by persons shown by the original stock book, ledger and
transfer book of the company to be the owners of a majority of the stock,

and the other set by persons shown by such books to own only a minority

of the stock, but by another stock book, specially prepared for the elec-

tion, shown to own a majority of the stock. Held, that the directors

elected by the persons shown by the original books to own a majority of

the stock were the directors, under Corporation Act, Sections 33, 40, pro-

viding that the stock books of a corporation, and, in case of a discrepancy

between them, the transfer book, shall determine who are stockholders

entitled to vote for directors. {In re Election of Directors of Con-

solidated Telephone &= Telegraph Co., 43 Atl. Rep., 433.)

41. If the election for directors of any corporation shall not

be held on the day designated by the act or certificate of incor-

poration or by-laws the directors shall cause the election to be

held as soon thereafter as conveniently may be; no failure to

elect directors at the designated time shall work any forfeiture

or dissolution of the corporation, but any justice of the supreme

court may summarily order an election to be held upon the

application of any stockholder, and may punish the directors

for contempt of court for failure to obey the order.

R. S. (Ed. of 1846), p. 139, § 9; P. L. 1874, p. 37; Act of 1875, § 46.

{Hoboken Building Assoc'n v. Martin, 13 N. J. Eq., 427.)

42. Supreme court may summarily investigate complaints

touching elections*

The supreme court, upon application of any person who
may be aggrieved by or complain of any election, or any pro-

ceeding, act or matter in or touching the same, reasonable

notice having been given to the adverse party, or to those who
are to be affected thereby, of such intended application, shall

proceed forthwith, and in a summary way hear the affidavits,

proofs and allegations of the parties, or otherwise inquire into

the matter or causes of complaint, and thereupon establish the

election so complained of, or order a new election, or make
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such order, and give such relief in the premises as right and § 42a

justice may require; the court may, if the case require it, either

order an issue to be made up in manner and form as it may
direct, to try the rights of the respective parties to the office or

franchise in question, or may give leave to exhibit, or direct

the attorney-general to exhibit, an information in the nature of

a quo warranto in relation thereto.

P. L. 1S25, p. S3; R. S. (Ed. of 1846), p. 139, § 7; Act of 1875, § 44.

A stockholder is a person aggrieved within the meaning of the stat-

ute. {Election of St. Lawrence Steamboat Co., 44 N. J. Law, 539.) The
Court may set aside the election and order the admission as directors of

the persons properly elected. (In re Election of Cape May, &~=c, Nav-
Co., 51 N. J. Law, 78.)

The inquiry before the Court is limited to the consideration whether
or not the election complained of has been conducted according to the

statutory provisions. (In re Leslie, 58 N. J. Law, 609.)

"Where the stockholders of a corporation assemble in two bodies at

the time and place appointed for an election of directors, and cast their

ballots at separate polls, the court, in ascertaining the result of the elec-

tion pursuant to investigation under Section 42 of the General Act, may
consider the ballots cast at both polls. (In re Election of Directors of
Cedar Grove Cemetery Co., 61 N. J. Law, 422.)

42a.* Chancellor may summarily investigate complaints

(Supplement of March 24, 1S99. P. L., 1S99, p. 563.)

* Arbitrary number; section inserted here merely for convenience of reference.
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42a. Act held unconstitutional.—On June 28, 1901, Vice-chancellor

Pitney in the case of Goldstein v. Ewing (not yet reported) held that

the supplement of March 24, 1899, (§ 42a) was unconstitutional; that the

power to inquire into and adjudicate upon the validity of an election of

officers is by the constitution vested solely in the Supreme Court, and

that the Legislature has no power to vest any part of that judicial juris-

diction in any other tribunal.



INVESTIGATION OF ELECTIONS. 6}

such order, and give such relief in the premises as right and § 42a

justice may require; the court may, if the case require it, either

order an issue to be made up in manner and form as it may
direct, to try the rights of the respective parties to the office or

franchise in question, or may give leave to exhibit, or direct

the attorney-general to exhibit, an information in the nature of

a quo warranto in relation thereto.

P. L. 1S25, p. S3; R. S. (Ed. of 1S46), p. 139, § 7; Act of 1S75, § 44.

A stockholder is a person aggrieved within the meaning of the stat-

ute. {Election of St. Lawrence Steamboat Co., 44 N. J. Law, 539.) The
Court may set aside the election and order the admission as directors of

the persons properly elected. {In re Election of Cape May, &*c, Xav-
Co., 51 N. J. Law, 78.)

The inquiry before the Court is limited to the consideration whether
or not the election complained of has been conducted according to the

statutory provisions. {In re Leslie, 58 N. J. Law, 609.)

Where the stockholders of a corporation assemble in two bodies at

the time and place appointed for an election of directors, and cast their

ballots at separate polls, the court, in ascertaining the result of the elec-

tion pursuant to investigation under Section 42 of the General Act, may
consider the ballots cast at both polls. {In re Election of Directors of
Cedar Grove Cemetery Co., 61 N. J. Law, 422.)

42a.* Chancellor may summarily investigate complaints

touching elections. May restrain persons from exercising offices

pending investigation.—Any person who may be aggrieved by
or complain of any election for directors, or any proceeding, act

or matter in or touching the same, may make application by
petition to the chancellor, who, after requiring reasonable notice

to be given to the adverse party or to those who are to be

affected thereby, shall proceed forthwith and in a summary
way to hear the affidavits, proofs and allegations of the parties,

or otherwise inquire into the matter or causes of complaint,

and thereupon establish the election so complained of, or order

a new election, or make such order and give such relief in the

premises as right and justice may require.

Pending the hearing and determination of any application to

investigate an election of directors the chancellor may by order

restrain the persons claiming to have been elected to the office

of director from exercising any of the functions and duties of

the office.

(Supplement of March 24, 1S99. P. L., 1S99, p. 563.)

* Arbitrary number; section inserted here merely for convenience of reference.
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& 43 This act confers upon the Chancellor jurisdiction over corporate elec-

tions concurrent with that of the Supreme Court. The Chancellor is

enabled, however, to give more prompt relief than the Supreme Court, as

he may at the outset of the proceedings restrain the persons claiming to

be elected as officers from exercising their office during the pendency of

the proceedings. Under the law as it stood before this act was passed,

the Chancellor always refused to take jurisdiction of cases affecting cor-

porate elections unless there was some element of fraud, breach of trust,

or breach of agreement, or other specific ground for equitable relief.

(See Johnson v. Jones, 23 N. J. Eq., 216, 226; Mechanics' Nat. Bank v.

Burnet MJg. Co., 32 N. J. Eq., 236, 239; Kean v. Union Water Co.., 52

N.J. Eq.,813.)

43. Annual report to secretary of state.

Every domestic corporation and every foreign corporation

doing1 business within this state, shall file in the office of the

secretary of state within thirty days after the first election of

directors and officers and annually thereafter within thirty days

after the time appointed for holding the annual election of

directors, a report authenticated by the signatures of the presi-

dent and one other officer, or by any two directors of the com-
pany, stating:

I. The name of the corporation;

II. The location (town or city, street and number, if

number there be) of its registered office in this state, and the

name of the agent upon whom process against the corporation

may be served;

III. The character of its business;

IV. The amount of its authorized capital stock, if any, and

the amount actually issued and outstanding

;

V. The names and addresses of all the directors and officers

of the company and when the term of office of each expires;

VI. The date appointed for the next annual meeting of the

stockholders for the election of directors

;

VII. "Whether the name of such corporation has been at ail

times displayed at the entrance of its registered office in this

state, and whether such corporation has kept at this registered

office in this state a transfer book, in which the transfers of

stock are made, and a stock book containing the names and

addresses of the stockholders and the number of shares held by



ANNUAL REPORT. 65

them respectively, open at all times to the examination of the § 43

stockholders as required by law : provided, however, that the

requirement of this subdivision shall not apply to foreign cor-

porations nor to any railroad or canal corporation ; and further

provided, that no part of this section shall apply to corpora-

tions as are now by law under the supervision of the depart-

ment of banking and insurance.

If such report is not so made and so filed the corporation

shall forfeit to the state two hundred dollars, to be recovered

with costs in an action of debt, to be prosecuted by the attor-

ney-general, who shall prosecute such actions whenever it

shall appear that this section has been violated
; and further

provided, if such report be not so made and filed, all of the direct-

ors of any such domestic corporation who shall willfully refuse

to comply with the provisions hereof and who shall be in office

during the default shall at the time appointed for the next elec-

tion, and for a period of one year thereafter, be thereby rendered

ineligible for election or appointment to any office in the com-
pany as directors or otherwise; no director shall be thus dis-

qualified for the failure to make and file such report if he shall

file with the secretary of state, before the time appointed for

holding the next election of directors after said default, a certifi-

cate stating that he has endeavored to have such report made
and filed, but that the officers have neglected to make and file

the same, and shall report the items required to be stated in

such annual report so far as they are within his knowledge or

are obtainable from sources of such information open to him,

verified by him to be true to the best of his knowledge, infor-

mation and belief; the secretary of state shall, upon application,

furnish blanks in proper form and shall safely keep in his office

all such reports, and shall prepare an alphabetical index thereof,

which reports and index shall be open to the inspection of all

persons at proper hours.

2. In case any domestic corporation, or any foreign corpo-

ration authorized to transact business in this state, shall fail to

file such report within the time required by this section, or in

case the agent of any such corporation designated by any such

corporation as the agent upon whom process against the cor-

poration may be served shall die, or shall resign, or shall remove
from the state, or such agent cannot with due diligence be
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43 found, it shall be lawful, while such default continues, to serve

process against any such corporation upon the secretary of

state, and such service shall be as effective to all intents and

purposes as if made upon the president or head officer of such

corporation, and within two days after such service upon the

secretary of state as aforesaid, it shall be the duty of the secre-

tary of state to notify such corporation thereof by letter directed

to such corporation at its registered office, in which letter shall

be inclosed a copy of the process or other paper served, and it

shall be the duty of the plaintiff in any action in which said

process shall be issued to pay to the secretary of state, for the

use of the state, the sum of three dollars, which said sum shall

be taxed as a part of the taxable costs in said suit if the plaintiff

prevails therein ; the secretary of state shall keep a book to be

called the "process book," in which shall be recorded alpha-

betically, by the name of the plaintiff and defendant therein,

the title of all causes in which processes have been served upon

him, the test of the process so served and the return day thereof,

and the date and hour when such service was made.

3. The terms " principal office," " principal office in this

state " and " registered office," wherever used in this act, shall

be construed as synonymous terms.

(As amended by Chap. 124 Laws of 1900 ; P. L. 1900, p. 313.)

P. L. 1872, p. 27 ; Act of 1875, § 49 ; P. L.. 1877, p. 103 ; P. L. 1894, p.

194 ; P. L. 1895, p. 11.

As to when stock is issued, see Storage Co. v. Assessors, 56 N. J.

Law, 389, 393.

For the addresses of the directors and officers it is permissible to state

" the post office address of the registered office of the company within

" this state," under the provision that " Whenever by any law of this state,

" in any such certificate, report or statement, the residence or post office

" address of any incorporator, stockholder, director or other officer is

" required to be set forth or given, it shall be and be deemed a full com-
" pliance with such provision to give as such post office address the post

" office address of the registered office of the company within this state!"

(Section 43a, post.)

This provision renders it unnecessary to disclose the non-residence of

any stockholder or officer, and is for the purpose of protection against the

tax authorities of other States, which, especially New York, were said to

have caused an examination to be made of the records of the State of New
Jersey in order to secure the names of stockholders residing in their re-

spective States upon whom to serve notice of taxation both of the corpora-

tion and of the stockholders.
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45a.* Every certificate and report must give address of New § 43&=4l

Jersey office and name of agent*

Every certificate, report or statement now or hereafter re-

quired by any law of this state to be made to any officer or

department of this state, or to be published, filed or recorded

by any corporation, domestic or foreign, shall, in addition to

the other matter required by law, set forth the location (town

or city, street and number, if number there be) of its principal

office in this state, and the name of the agent therein and in

charge thereof, and upon whom process against the corporation

may be served.

No certificate, statement or report shall hereafter be received,

filed or recorded by any officer or in any office of this state un-

less the same shall comply with the foregoing provisions.

Such office of any domestic corporation so registered shall

be and be deemed the office and post office address of such

domestic corporation, its officers, directors and stockholders,

and whenever by the provisions of any law of this state any

notice is required to be given to the corporation, its officers,

stockholders or directors, such notice shall be sent by mail or

otherwise as the law may require to such registered office, and

such notice so given shall be and be deemed sufficient notice.

Whenever by any law of this state, in any such certificate,

report or statement, the residence or pest office address of any

incorporator, stockholder, director or other officer is required to

be set forth or given, it shall be and be deemed a full com-

pliance with such provision to give as such post office address

the post office address of the registered office of the company

within this state.

(Supplement of April 20, 1898; P. L. 1898, p. 410.)

The following is the form approved by the Secretary of State:

" The location of the principal office in this State is at No.
" street, in the of , County of

" The name of the agent therein and in charge thereof, upon whom
" process against this corporation may be served, is

44. Stockholders' meetings must be held at registered office

in New Jersey. Corporations must maintain a New Jersey

office. Directors may meet out of state.

In all cases where it is not otherwise provided by law, the

meetings of the stockholders of every corporation of this state

Arbitrary number; section inserted here merely for convenience of reference.



6b STOCKHOLDERS MEETINGS.

§ 44 shall be held at its principal office in this state; the directors

may hold their meetings, and have an office, and keep the books

of the corporation (except the stock and transfer books) outside

of this state, if the by-laws or certificate of incorporation so

provide ; every corporation shall maintain a principal office in this

state, and have an agent in charge thereof, wherein shall be

kept the stock and transfer books for the inspection of all who
are authorized to see the same, and for the transfer of stock;

the court of chancery or the supreme court, or any justice

thereof, may, upon proper cause shown, summarily order any

or all of the books of said corporation to be forthwith brought

within this state, and kept therein at such place and for such

time as may be designated in such order, and the charter of any

corporation failing to comply with such order may be declared

forfeited by the court making such order, and it shall thereupon

cease to be a corporation, and all its directors and officers shall

be liable to be punished for contempt of court for disobedience

of such order.

P. L. 1849, p. 215; Act of 1875, § 50.

The stockholders' meeting must be held at principal office in New Jersey,

except where the charter designates another place.—Prior to February 28,

1849, there appears to have been no statutory restriction upon New
Jersey corporations as to where they should hold their stockholders'

meetings.

Many special charters had been granted to corporations, designating

the place of meeting of the stockholders. In 1849 an act was passed pro-

viding

—

" That all companies incorporated under the laws of this state, whose
" charters do not designate their places of meeting, shall hold their busi-
" ness meetings, the meetings of their directors, and shall keep their office
" and the books of the company, in the state of New Jersey; provided,
" that this act shall not apply to any corporations whose charters are
" not sttbj'ect, by the terms thereof, to be altered, modified or repealed,
" or to any incorporated steamboat companies, or to any ferry company,
" on the waters between this state and either of the adjoining states."

P. L. 1849, p. 215.

For the proviso in this act there was eventually substituted the words
'

' in all cases where not otherwise specified by law. " Subsequent decisions

construed this language to apply to corporations having a special charter

which designated a place for the meetings of the stockholders, and which
provision could not be changed by the Legislature because the charters

were not subject to repeal. {Hilles v. Parrish, 14 N. J. Eq., 380, 383; Coe

v. N. J. Mid. Ry Co., 31 N. J. Eq., 115,117.) These cases held that inde-

pendent of this statute the rule in New Jersey was the same as that in

other states, " that a private corporation whose charter has been granted
" by one state cannot hold meetings and pass votes in another state."
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All corporations, therefore, organized under the General Act sinci S 44
1875 must hold meetings of stockholders in New Jersey, at the princi

pal and registered office of the company.
It would seem to follow from Hilles v. Parrish, 14 X. J. Eq., 380

that any action taken at any stockholders' meeting held outside of Ne-\

Jersey is void.

This section is the legislative sanction of New Jersey for the holding
of directors' meetings outside of the State. Without this, proceedings
taken at such a meeting might be judicially declared invalid. {Hilles v.

Parrish, 14 X. J. Eq., 380; Thompson on Corporations, Vol. 6, Section

7875, et seq., discusses the rule in detail and states the principle involved.)

" Every corporation shall maintain a principal office in this state, and have
" an agent in charge thereof, wherein shall be kept the stock and transfer books
" for the inspection of all who are authorized to see the same, and for the transfer

" of stock."

This is the legislative prohibition against " tramp corporations." Re-
quiring the corporation to " maintain " a principal office is but the statu-

tory declaration of the principle that a corporation " must dwell in the place
" of its creation and cannot migrate to another sovereignty/' ( Bank of A u-

gusta v. Earle, 13 Pet. [U. S.], 519, 588; Day v. Newark India Rubber
Co., 1 Blatchf. [U. S.], 628.)

The same doctrine has been asserted by the courts of New Jersey.

(Coe v. N. J. Mid. Ry. Co., 31 N. J. Eq., 115, 117 [1892].)

The company must state in its certificate of incorporation the location

bystreet and number of its principal office. (Section 8, subdivision II, as

amended in 189S. Seep. 16, ante.)

This same registration of the principal office must appear in every
certificate, report or statement thereafter filed or published. (Section 43a,

ante.)

The office must be accessible to the public,—Besides registering the office

in the departments of New Jersey, the office must be known and accessible

to the public, having a sign containing the name of the corporation dis-

played at the entrance to the office.

A failure to do this subjects the directors to a joint and several pen-

alty of two hundred dollars, repeated every thirty days after service of

process (Section 45).

Registered agent in charge.— This agent should be a citizen of the State

of New Jersey, of full age, or a domestic corporation authorized so to act.

Trust companies are given exclusive power to act as the agent of corpora-

tions, domestic and foreign, and to register and transfer stocks, and such

powers are forbidden to other corporations. (See p. 13, ante, P. L. 1899,

P- 455-)

It is clear from an examination of the statutes of New Jersey that it

is intended by the State that there shall be no evasion of this provision,

but that there shall be an agent actually in charge of the office during

business hours.

The name of this agent must be inserted in the certificate of incorpora-



70 INSPECTION OF BOOKS BY STOCKHOLDERS.

44 tion (Section 43a), and his name must be given in every certificate filed or

published by the corporation. {Id.)

The agent must be authorized to receive process against the company.
(Section 43a.)

This is intended for the benefit of those who desire to sue domestic

corporations and to put an end to the evasion of suits in New Jersey by
corporations organized under its laws.

There must be not only an authorized agent at the office, but he must
be in charge of the office " at all times during business hours.'"

The agent is required, under Section 33, at all times during business

hours to exhibit the stock books to any one entitled to see the same. He
is required to have an annual list of the stockholders made up fresh each
year and filed ten days before the annual election. This list must be open
to the inspection of any stockholder at all times during business hours.

(Section 33.)

The agent must also be authorized to transfer stock.

Inspection of books by stockholders.—At common law the stockholder of

a corporation had the right to examine at a reasonable tima the books and
records of the company. Where such right was denied to him he had an
action for damages. He also had a remedy by mandamus, but, as was
stated in the case of Rosenfieldw. Einstein (46 N. J. Law, 479, 481), " To
warrant this writ against private " companies or their officers or agents,

" there must be some specific duty to the relator, expressly imposed by
" the terms of their charters or necessarily arising from the nature of the
" privileges or obligations which the charters create. * * * Undoubt-
" edly at proper times and for proper purposes, shareholders are entitled to

" inspect corporate books." It was held in that case, however, that where
there is fair reason to believe that a party asking for an inspection of cor-

porate books intends to make an improper use of them, and on that

ground his request is denied, the court will not aid him by mandamus.
The statute gives each stockholder the' express right to examine the

stock and transfer books at the company's principal office at all times

during business hours (Section 33), and if that right is denied to him the

sole remedy is by mandamus. {Fuller v. Alex. Hollander Co., 47 Atl.

Rep., 646; see also Rothermel v. North American Co., 18 N. J. L. J.,

273-)

Order to bring books into the State.—The power conferred by this section

summarily to order books of a corporation to be forthwith brought within

this State is exercisable by a justice of the Supreme Court, or by the

Court of Chancery, only when a situation exists in which the judicial

authority whose action is invoked can exercise control over the books

after compliance with the order. That situation constitutes the " proper

cause" contemplated by the act. Such jurisdiction of the. Court of

Chancery is confined to cases where the same are evidential in a cause

pending in the court, and cases arising under a bill filed for relief, as well

as discovery, or under a bill filed for discovery only, in aid of a prosecu-

tion or defense in litigation pending or contemplated. {Fuller v. Alex.

Hollander Co., 47 Atl. Rep., 646.)
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The facts upon which, the jurisdiction of the Court of Chancery de- § 45
pends to grant an inspection under this section, therefore, are (1) that the

books are outside of the State; and (2) that a proper cause exists for

ordering them to be brought into the State.

A refusal to allow a stockholder's authorized attorney to examine

them was held to be a denial of the stockholder's rights. {Mitchell v.

Rubber Reclaiming- Company, 24 Atl. Rep., 407.)

The statutory authority to order a company to bring its books into

the State does not, it seems, embrace, by implication, the authority to

order it to bring all its papers and memoranda here also. {Huylar v.

Cragin Cattle Co., 42 N. J. Eq., 139, 141.)

Charter limitations upon rights of stockholders to examine books.—For the

purpose of avoiding litigations by stockholders having but a small inter-

est in the company, and more especially to prevent rival concerns from

prying into the private accounts and business of the company by pur-

chasing a few shares of stock, it is common to insert in the certificate of

incorporation (pursuant to Subdiv. VII of § 8) a limitation upon the power

of the stockholders to examine the books and accounts of the corporation.

Effect of entries in books as evidence.—Directors' minutes are evidence

of a contract, though written up after the meeting. They need not be in

the handwriting of the secretary ; if entered under his direction and

approved by him they are valid. ( Wells v. Railway White Rubber Co.,

19 N. J. Eq., 402.)

Entries in the books of a corporation are, as a general rule, com-

petent evidence of the proceedings of the corporation and of the acts and

votes of its officers transacted at official meetings, but are not notice to

third persons of the acts or resolutions entered in the minutes. As to

third persons, the books of a corporation are private books, and such per-

sons are not chargeable with knowledge of matters there recorded any

more than a third person would be chargeable with knowledge of entries

made against him in the books of a private person. ( / 1 'etherbee v. Baker,

35 N. J. Eq., 501, 509, 510 ; North River Meadow Co. v. Christ Church,

22 N. J. Law, 424 ; and see Van Hook v. Summerville Mfg. Co., 5 N.

J. Eq., 137.)

The minute book of a corporation is competent evidence in suits

between stockholders to show the acts of the corporation, but is not com-

petent evidence of any agreement made by the stockholders as individuals.

{Black v. Shreve, 13 N. J. Eq., 455, 466, 483.)

4S. The name of every corporation shall be at all times

conspicuously displayed at the entrance of its principal office in

this state, and in default thereof the directors shall be jointly

and severally liable to a penalty of two hundred dollars, to be

recovered with costs, by the state, before any court of compe-

tent jurisdiction, by action to be prosecuted by the attorney-

general ; and they shall jointly and severally be liable to a like
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§ 46=47 penalty for every thirty days' additional default from and after

the service of process in the first action, to be recovered in like

manner.
[New in 1S96.]

46. Whenever, for any reason, a legal meeting of the stock-

holders of any corporation cannot be otherwise called, three or

more stockholders having voting powers may call such meeting

by publishing ten days' notice of the time, place and purposes

of the meeting in a newspaper published in the county in which

its principal office in this state is located, and mailing such

notice to all stockholders whose post office address is known
or can be ascertained ; a meeting called as aforesaid shall be a

legal meeting of the corporation, and if there be no officers

present, the stockholders may elect officers for the meeting
;

and the secretary of the meeting shall record the proceedings

thereof in the book of minutes of the corporation.

P. L. 1846, p. 70; P. L. 1849, p. 306; Act of 1875, § 51.

IV*—Dividends—Payment of Capital Stock*

47. Unless otherwise provided in the original or amended

certificate of incorporation, or in a by-law adopted by a vote of

at least a majority of the stockholders, the directors of every

corporation created under this act shall, in January in each

year, after reserving over and above its capital stock paid in, as

a working capital for said corporation, such sum, if any, as shall

have been fixed by the stockholders, declare a dividend among^

its stockholders of the whole of its accumulated profits exceed-

ing the amount so reserved, and pay the same to such stock-

holders on demand.

(As amended by Chap, no, Laws of 1901, P. L. 1901, pp. 245, 246.)

P. L. 1866, p. 1034; P. L. 1S91, p. 176; Act of 1S75, § 52.

This section in the Act of 1S75, and as amended in the supplement of

1891 (P. L. 1891, p. 176), applied only to " manufacturing corporations

"within this State." This section applies to all corporations formed

under this act, and is not limited to manufacturing corporations.

The purpose of the amendment of 1901 primarily was to do away with

theeffect of Marquandw. Federal Steel Company (95 Fed. Rep., 725), and

to enable corporations to pay dividends on common stock during the same
year and for the same time that dividends are paid on preferred stock,

and to provide in the charter or by-laws for the times of paying dividends.

It would seem that under this amendment the certificate of incorpo-
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ration or a by-law adopted by a majority of the stockholders may empower S, 4$=49
the board of directors to do either or both of the following things:

(i) Determine the time or times for the declaration and payment of

dividends;

(2) Fix the amount to be reserved as working capital or otherwise.

Suits to compel declaration of dividends.
— '

' The power of the Court of
" Chancery to order the directors of a trading corporation to make a divi-

" dend of unused profits, when they improperly refuse to do so, is

"undoubted. * * * Generally suits to compel the declaration of divi-

" dends must be in the name of the corporation, but where the corpora-
" tion is a defendant and the majority of directors are parties charged
'

' with fraud in this very respect the suit will proceed to a decree upon
" the complainant's rights." {Laurel Springs Land Co. v. Fougeray,
50 N. J. Eq., 756, 760.)

When a dividend is declared it becomes a debt due from the corpora-

tion to the individual stockholder, and after demand of payment, an
action at law may be maintained for its recovery. {King v. Paterson &*

Hudson R. R. R. Co., 29 N. J. Law, 504.)

As to the rights to dividends as between the life tenant and remain-

derman of shares of stock, see Fan Doren v. Olden, 19 N. J. Eq., 176;

Lang v. Lang's Executor, 57 N. J. Eq., 325.

48. Nothing; but money shall be considered as payment of

any part of the capital stock of any corporation organized under

this act, except as hereinafter provided in case of the purchase

of property, and no loan of money shall be made to a stock-

holder or officer thereof; and if any such loan be made the

officers who make it. or assent thereto, shall be jointly and

severally liable, to the extent of such loan and interest, for all

the debts of the corporation until the repayment of the sum so

loaned.

P. L. 1846, p. 69; P. L. 1849, p. 306; Act of 1S75, ^ 54.

An agreement on the part of a corporation that a subscriber for stock
shall be secured as to part of his investment by mortgage on the corpora-
tion's property is void as to creditors of the corporation. (Boney v. Will'
tarns, 55 N. J. Eq., 691.)

For further cases see notes to next section.

49« Stock issued for property purchased.

Any corporation formed under this act may purchase mines,

manufactories or other property necessary for its business, or

the stock of any company or companies owning, mining, man-
ufacturing or producing materials, or other property necessary

for its business, and issue stock to the amount of the value

thereof in payment therefor, and the stock so issued shall be
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§ 49 full-paid stock and not liable to any further call, neither shall

the holder thereof be liable for any further payment under any

of the provisions of this act; and in the absence of actual fraud

in the transaction, the judgment of the directors as to the value

of the property purchased shall be conclusive; and in all state-

ments and reports of the corporation to be published or filed

this stock shall not be stated or reported as being issued for

cash paid to the corporation, but shall be reported in this

respect according to the fact.

Act 1875, § 55; P. L. 1889, p. 412; P. L. 1893, § 444.

" In the absence of actual fraud in the transaction the judgment of the direct-

" ors as to the value of the property purchased shall be conclusive " was inserted

in the statute by the Revision of 1S96.

Before the Revision of 1896 the rule was clearly stated by the Court

of Errors and Appeals, as follows:

"The inquiry, therefore, in the court below, should have been,
" whether the agreement in question was fraudulent or not; for, if the
" transaction was an honest one, the difference in value between the
*' property constituting the consideration of the sale and the stock had no
" legal significance. The charter of this company authorizes the corpo-
" ration to exchange its capital stock for property, and, under that condi-
" tion of things, a court of equity cannot set aside a transaction of that
" kind simply on the ground that the bargain, on the side of the corpora-
" tion, is a disadvantageous one. In such affairs the company and the
" purchaser stand on the common footing of buyer and seller, the valua-
" tions of property in making the exchange, either on the one side or the
" other, cannot be supervised or controlled by the Court of Chancery, for,

V in the absence of deceit, or some other corrupt constituent, the bargain
" between the parties cannot be disturbed." (Bickley v. Schlag, 46 N.

J. Eq., 533.)

In the recent case of Donald v. American Smelting and Refining
Co. (48 Atl. Rep., 771) the Court of Errors and Appeals said:

"The meaning of Section 48 is not questionable; the money must
" equal the face value of the stock. The language of Section 49 is even
" more explicit; the corporation may issue stock to the amount of the
" value of the property. The value of the property in the one case, just
" as the value of the money in the other, must at least equal the face
*' value of the stock. Such was the view expressed for this Court by Mr.
*' Justice Depue in Wetherbee v. Baker, 8 Stew. Eq., 501, and supported
" by abundance of authority.

"The distinction between the contemplated issue of corporate stock
" for property and its issues for money lies, not in the rule for valuation,
" but in the fact that different estimates may be formed of the value of
" property. When such differences are brought before judicial tribunals,
" the judgment of those who are by law entrusted with the power of
" issuing stock ' to the amount of the value of the property.' and on whom,
" therefore, is placed the first duty of valuing the property, must be ac-
" corded considerable weight. But it cannot be deemed conclusive when
" duly subjected to judicial scrutiny. Nor is it necessary that conscious
" over-valuation or any other form of fraudulent conduct on the part of
" these primary valuers should be shown, to justify judicial interposi-
" tion. Their honest judgment, if reached without due examination into
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" the elements of value, or if based in part upon an estimate of matters ^ 49
" which really are not property, or if plainly warped by self-interest, may '

" lead to a violation of this statutory rule, as surely as would corrupt
*' motive.

" The cases in this State to which we are referred
(
Elkhis v. Camden

" &*° Atlantic R. R. Co., 9 Stew. Eq., 241; Park v. Grant Locomotive
" Works, 13 Stew. Eq., 114 ; Ellerman v. ChicagoJunction Ry. Co., 49
" N. J. Eq., 217 ; Willoughby v. ChicagoJunction Ry. Co., 50 N. J. Eq.,
" 56 ; Seivell'v. East Cape A/ay Beach Co., 50 N. J. Eq., 717 ; Edison v.
" Edison United Phonograph Co., 52 N. J. Eq., 260), in support of the
" proposition, that the honest judgment of the managers of a corporation
" with respect to matters intra vires cannot be disturbed at the instance
" of stockholders, all relate to transactions for which the Legislature has
" set up no other criterion than the discretion of those managers. But
" the original issue of corporate stock is a special function, in the exercise
" of which the Legislature has fixed the standard to be observed, and it is

" the duty of the courts, so far as their jurisdiction extends, to see that
" this standard is not violated, either intentionally or unintentionally.

" When corporate stock has once been issued for property purchased,
" then the Legislature has directed the application of a different rule. In
" the words of the same section 49, ' the stock so issued shall be full-paid
" 'stock, and not liable to any further call, neither shall the holder
" ' thereof be liable for any further payment under the provisions of this
" ' Act ; and in the absence of actual fraud in the transaction the judg-
" ' ment of the directors as to the value of the property purchased shall
" ' be conclusive.' Under these provisions, after the property has been
" purchased and the stock issued therefor, nothing short of act italfraud
" in the transaction can impair the right of the holder to hold his stock
" as full-paid stock, free from further call. The cases of Pickley v.
" Schlag, 46 X. J. Eq., 533, and Rural Homestead Co. v. Wildes, 54 N.
"

J. Eq., 668, indicate that the completed transaction was equally secure,
" even before the statute received its present decisive form."

Where shares were issued for property at a very excessive valuation
>

the transaction was held to be dishonest, and it was held that the shares

were not fully paid. {Herbert v. Southwestern Cattle Co., 55 N. J. Eq.,

18.) This case was prior to the Revision of 1S96.

" To justify a corporation in issuing stock under our act for property
" purchased, there should be an approximation at least in true value of

" the thing purchased to the amount cyf the stock which it is supposed it

" represents." (Edgerlon v. Electric Improvement, &^c, Co., 50 X. J_

Eq.
, 354. Decided in 1S92.)

(See also Rural Homestead Co. v. Wildes, 54 X. J. Eq., 668. Also

Mcrcd/tk et al. v. N.J. Zinc &*> Iron Co., 55 X. J. Eq., 211; aff'd 50 X.

J. Eq., 454.)

The good-will of a business is property, and stock may be issued for

it. And one who participated in and approved the method of valuation

of such good-will cannot afterwards claim that the good-will so bought by

the corporation was overvalued. ( Washburn v. Natl. Wall Paper Co.,

81 Fed. Rep., 17.)

An individual creditor cannot bring an action in his own behalf at

law against a stockholder upon the ground that the property for which

the stock was issued was not of the value of the stock. All such suits

must be by a general creditors' bill. ( Wetherbee v. Baker, 35 X. J. Eq.

,

507-)
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& 50 The earlier cases held that the contract of the subscribers could only

be fulfilled by payment in money. In later cases this doctrine has been
relaxed, and stock issued and paid up in work and labor, or in the pur-

chase of property the corporation is authorized to hold, has been held to

have been legally issued. ( Wetherbee v. Baker, 35 N. J. Eq., 501, 512.)

Issue of corporate bonds below par.—The usury act (G. S., p. 37°3) for-

bids the issue in New Jersey of bonds at a greater rate of interest than

six per cent, per annum, and in a suit to enforce usurious bonds only the

principal can be recovered. Bonds of canal and railroad corporations are

excepted from the provisions of the statute. A practical way of avoiding

the usury act is indicated by the decisions in Franklin Trust Co. v.

Rutherford, B. S. &* C. Electric Co., 57 N. J. Eq., 42, andLanev. Wat-
son, 51 N. J. Law, 186; aff'd 52 N. J. Law, 550.

Sales to company by promoters —The power of directors to contract

with the company has been considered (see pp. 27, 28 ante).

Vice-Chancellor Green reviewed the leading English cases on the

subject and defined very clearly the duties and liabilities under the laws

of this State of promoters on a sale of property by them to the company.

(Plaquemines Tropical Fruit Co. v. Buck, 52 N. J. Eq., 219.)

He quotes with approval Lord Chancellor Cairns:

" I do not say that the owner of property might not promote and
" form a joint stock company and then sell his property to it, but I do say
" that if he does he is bound to take care that he sells it to the company
" through the medium of a board of directors, who can and do exercise an
" independent and intelligent judgment on the transaction, and who are
" not left under the belief that the property belongs, not to the promoters,
" but to some other persons." (Erlanger v. New Sombrero Phosphate
£#.,3 App. Cas., 1218, 1236; s. c, 6 English Ruling Cases, p. 777.)

(See also Loudenslager v. Woodbury Heights Land Co., 58 N. J.

Eq., 556.)

It was held that where a promoter has a mere option to purchase

lands, a one-sided contract which could not be enforced against him, and

he contracts to sell those lands to his company, he is liable for the profits

made by himself, but not for profits made by his joint promoter. {Lou-

denslager v. Woodbury Heights Land Co., 58 N. J. Eq., 556.)

50. Certain corporations may take stock and bonds in other

corporations in payment for labor and materials.—Corporations

having for their object the building, constructing or repairing

of railroads, water, gas or electric works, tunnels, bridges, via-

ducts, canals, hotels, wharves, piers or any like works of

internal improvement or public use or utility, may subscribe

for, take, pay for, hold, use and dispose of stock or bonds in

any corporations formed for the purpose of constructing, main-

taining and operating any such public works; and the directors

of any such corporation formed for the purpose of constructing,

maintaining and operating any public work of the description
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aforesaid may accept in payment of any such subscription, or § 51

purchase, real or personal property, necessary for the purposes

of such corporation, or work, labor and services performed or

materials furnished to or for such corporation to the amount of

the value thereof, and from time to time issue upon any such

subscription or purchase, in such installments or proportions as

such directors may agree upon, full-paid stock in full or partial

performance of the whole or any part of such subscription or

purchase, and the stock so issued shall be full-paid stock and

not liable to any further call, neither shall the holder thereof be

liable for any further payments, and in all statements and

reports of the corporation to be published or filed this stock

shall not be stated or reported as being issued for cash paid to

the corporation, but shall be reported in this respect according

to the fact.

P. L. 1891, p. 329.

Only to the corporations designated in this section is express power
given by the statute to issue stock in payment of work, labor and services,

and then only to construction companies, although it would seem from
the case of Wetherbee v. Baker (35 N. J. Eq., 501, 512), that where the
contract for the rendition of services has been made in good faith and
stock issued thereon, such stock would be held to be legally issued.

5 1 . Any corporation may hold stock and bonds of other cor-

porations.—Anv corporation may purchase, hold, sell, assign,

transfer, mortgage, pledge or otherwise dispose of the shares

of the capital stock of, or any bonds, securities or evidences of

indebtedness created by any other corporation or corporations

of this or any other state, and while owner of such stock may
exercise all the rights, powers and privileges of ownership,

including the right to vote thereon.

P. L. 18S8, p. 385; P. L. 1SS8, p. 445; P. L. 1891, p. 329; P- L. 1893,

p. 301.

Before the statute was enacted the general rule was that a corporation

had no implied power to purchase shares of the capital stock of another

corporation. See Cook on Corporations, § 315; Elkins v. Camden &= At-

lantic R. R. Co., 36 N. J. Eq., 5.) In 1S89, by an amendment to Section

55 of the Revision of 1875 (Section 49, ante) the directors of any company
organized under that act were authorized to purchase " the stock of any
" company or companies owning, mining, manufacturing or producing
" materials, or other property necessary for their business," and to issue

stock in payment therefor. The present section came into the law in 1893,

and since that time there has been no restriction upon the power of cor-

porations to purchase, hold and dispose of stock, bonds and securities of

other corporations, domestic and foreign.
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& 52=53 A corporation may vote shares in another corporation in which it is a
stockholder by a proxy duly authorized. {State v. Rohlffs, 19 Atl. Rep.,

1099.)

52. False certificate.—If any certificate made, or any public

notice given by the officers of any corporation, in pursuance of

the provisions of this act, shall be false in any material represen-

tation, all the officers who shall have signed the same, knowing

it to be false, shall be jointly and severally liable for all the debts

of the corporation contracted while they were stockholders or

officers thereof, as a penalty enforceable in the courts of this

state only.

P. L. 1846, p. 70;. P. L. 1S49, p. 307; Act of 1875, § 56.

The Revision of 1S96 makes a knowledge of the falsity of the certifi-

cate or notice a prerequisite to a recovery under this section and provides

that the liability created is a penalty enforceable in the courts of this State

only. Such knowledge was not necessary under either the Act of 1846 or

the Revision of 1875.

This personal liability may be enforced by any creditor, whose con-

tract arose while such officers were stockholders or officers of the company,

by an action at law, and it is not necessary to proceed by general cred-

itors' bill, as under Section 36. ( Wetherbee v. Baker, 35 N. J. Eq. , 501.)

Sections 93 and 94 apply, and no sale can be had under the execution

against the officer or director, until after judgment has been obtained

against the corporation and execution thereon returned unsatisfied. The
case of Quimby v. Waters (27 N. J. Law, 296, 28 Id.

, 533) is a precedent

for such an action.

This section relates to " officers," and does not include incorporators

who signed the certificate of organization. ( Tho?7ipson-Houston Elec. Co.

v. Murray, 60 N. J. L., 20.)

V —Winding Up.*

53. Corporate existence continues.—All corporations,

whether they expire by their own limitation or be annulled by

the legislature or otherwise dissolved, shall be continued bodies

corporate for the purpose of prosecuting and defending suits by

or against them, and of enabling them to settle and close their

affairs, to dispose of and convey their property and to divide

their capital, but not for the purpose of continuing the business

for which they were established.

P. L. 1846, p. 72 ; P. L. 1849, p. 30S ; Act of 1875, § 59.

In a suit by stockholders of a dissolved corporation against the direct-

ors for mismanagement of its affairs, the corporation should be made a

non
can
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party, by virtue of this section. Creditors should likewise be made par- & 54=56
ties. {Camp v. Taylor. 19 Atl. Rep., 968.)

On the expiration of the charter of a corporation, the corporate ex-
istence is continued by this section for the purposes therein mentioned.
{Grey v. Newark Plank Road Co., 4S Atl. Rep., 557.

)

54. Directors ; trustees on dissolution.—Upon the dissolution

in any manner of a corporation the directors shall be trustees

thereof, with full power to settle the affairs, collect the out-

standing debts, sell and convey the property and divide the

moneys and other property among the stockholders, after pay-

ing its debts, as far as such moneys and property shall enable

them ; they shall have power to meet and act under the by-

laws of the corporation, and. under regulations to be made by a

majority of said trustees, to prescribe the terms and conditions

of the sale of such property, and may sell all or any part for

cash, or partly on credit, or take mortgages and bonds for part

of the purchase price for all or any part of said property.

Act of 1S75, § 57.

This section seems to give directors power to sell at private sale.

{Freeman v. Sea View Hotel Co., 57 N.J. Eq., 6S.)

55. Powers and liabilities of such trustees.—The directors,

constituted trustees as aforesaid, shall have authority to sue for

and recover the aforesaid debts and property, by the name of

the corporation, and shall be suable by the same name, or in

their own names or individual capacities, for the debts owing

by such corporation, and shall be jointly and severally respon-

sible for such debts, to the amount of the moneys and property

of the corporation which shall come to their hands or posses-

sion as such trustees.

Act of 1S75, § 58 ; P. L. 1892, p. 35 ; P. L. 1894, p. 136 ; P. L. 1S95, p.

609.

56. Court of chancery may continue directors as trustees

or appoint receivers of dissolved corporation.—When any cor-

poration shall be dissolved in any manner whatever, the court

of chancery, on application of any creditor or stockholder at

any time, may either continue the directors trustees as afore-

said, or appoint one or more persons to be receivers of such

corporation, to take charge of the estate and effects thereof,

and to collect the debts and property due and belonging to the

corporation, with power to prosecute and defend, in the name

of the corporation or otherwise, all suits necessary or proper

for the purposes aforesaid, and to appoint an agent or agents
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•§ 57=59 under them, and to do all other acts which might be done by

such corporation, if in being, that may be necessary for the final

settlement of its unfinished business; and the powers of such

trustees or receivers may be continued as long as the court shall

think necessary for such purposes.

P. L. 1846, p. 73; P. L. 1849, p. 308; Act of 1875, § 60.

"The authority o^ the Chancellor to interpose and take from the

" directors the power to close up the business of the corporation, and
" place its affairs in charge of a receiver, is a discretionary power, to be
" exercised only on good cause shown—upon circumstances disclosed by
" the proof which show the need of the interference of the court for the

" protection of creditors or stockholders from breaches of trust by the

" directors in the performance of their duties." {Newfoundland R. R.

Construction Co. v. Sckack, 40 N. J. Eq., 222, 229; Rawnsley v. Trenton

Mut. Life his. Co., 9 N. J. Eq., 95, 347.)

A corporation which has defaulted in the payment of State taxes and

has been proclaimed by the Governor is within the provisions for winding

up corporations contained in Sections 53-60 of the Corporation Act, and

the Chancellor in his discretion may continue directors as trustees to

settle the corporate affairs or may appoint a receiver for that purpose.

Discretion to appoint a receiver should not be disclaimed because of

failure of proof of breaches of trust by the directors since the Governor's

proclamation, but should be exercised upon proof of such breaches of

trust or of previous breaches of trust or misconduct or incapacity evinc-

ing the unfitness of the directors to properly discharge the duties of such

trust. {American Surety Co. v. Great White Spirit Co., 58 N. J. Eq.,

526.)

57. Jurisdiction of court of chancery.—The court of chan-

cery shall have jurisdiction of said application and of all ques-

tions arising in the proceedings thereon, and may make such

orders and decrees therein as justice and equity shall require.

P. L. 1846, p. 73; P. L. 1849, p. 309; Act of 1875, § 61.

58. Disposition of proceeds by trustees or receivers.—The
said trustees or receivers shall pay ratably, as far as its moneys

and property shall enable them, all the creditors of the corpora-

tion who prove their debts in the manner directed by the court;

and if any balance remain after the payment of such debts and

necessary expenses, the same shall be distributed among the

stockholders.

P. L. 1846, p. 73; P. L. 1849, p. 309; Act of 1875, § 62.

59. Actions not to abate on dissolution.—Any action, now
pending or to be hereafter begun, against any corporation which
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1

may become dissolved before final judgment, shall not abate by § 60=62

reason thereof, but no judgment shall be entered therein except

upon notice to the trustees or receivers of the corporation.

P. L. 1852, p. 140; Act of 1875, §§ 65, 92.

60. Copy of decree of dissolution to be filed in office of secre-

tary of state*—A copy of every decree or judgment dissolving a

corporation or forfeiting its charter shall be forthwith filed by

the clerk of the court in the office of the secretary of state, and

a note thereof shall be made by the secretary of state on the

charter or certificate of incorporation, and in the index thereof,

and be published by him in the annual volume of laws.

VI.—Execution Against Corporation.

6 1

.

On execution schedule of property to be furnished to

officer.—Every agent or person having charge or control of any

property of a corporation, on request of any public officer, hav-

ing for service a writ of execution against it. shall furnish to him

the names of the directors and officers thereof, and a schedule

of all its property, including debts due or to become due to it,

so far as he may have knowledge of the same.

P. L. 1846, p. 71; P. L. 1849, p. 307; Act of 1875, § 66.

62

.

Execution may be satisfied by debts due the corporation.—
If any officer, holding an execution, shall be unable to find other

property belonging to the corporation liable to execution, he or

the judgment creditor may elect to satisfy such execution, in

whole or in part, by any debts due to the corporation; and it

shall be the duty of any agent or person having custody of any

evidence of such debt, to deliver the same to the officer, for

the use of the creditor, and such delivery, with a transfer to the

officer in writing, for the use of the creditor, and notice to the

debtor shall be a valid assignment thereof; and such creditor

may sue for and collect the same in the name of.the corporation,

subject to such equitable set-offs on the part of the debtor as in

other assignments; and every agent or person who shall neglect

or refuse to comply with the provisions of this and the last pre-

ceding section, shall be himself liable to pay to the execution

creditor the amount due on said execution, with costs.

P. L. 1846, pp. 71-72; P. L. 1849, p. 308; Act of 1875, §§ 67-68.
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^ 63=64 Where a corporation had no bank account, and the treasurer depos-

ited the amounts which he received for the company in his own account

in the bank, in his individual name, and not as an officer of the company,

held, that this was a debt due the corporation within the meaning of this

section, and was not cash in bank belonging to the corporation and going

to the receiver on his appointment. So far as a corporation and its

receiver are concerned, the debts are bound for the application of the exe-

cution creditor's debt by the service upon the corporation of the notice of

election. ( Van Steenberg v. E. R. Parse/ Pearl Button Co., 19 N. J.

L.J.,151.)

VII.—Insolvency.

6}. Directors must call meeting; of stockholders when
corporation becomes insolvent.—Whenever any corporation

shall become insolvent, the directors, within ten days there-

after, shall call a meeting of the stockholders, and lay before

them for inspection and examination all the books of accounts,

by-laws and minutes of the corporation, and exhibit a full and

true statement of all its estate, funds and property, and of all

the debts due and owing to it, and by whom, and of all the

debts owing by it, and to whom, as far as the directors can at

that time make out the same
;
so as to exhibit to the stock-

holders a full, fair and true account of the situation of the affairs

of the corporation.

P. L. 1829, p. 58 ; P. L. 1869, p. 1448 ; Act of 1875, § 69.

This and the following sections are in substance a re-enactment of the

" Act to Prevent Frauds by Incorporated Companies." (P. L. 1829,

p. 58.) Under that act it was held that the only criterion of insolvency

furnished by the act was the suspension of business, and that the act of

insolvency contemplated by the statute is committed at the time the

company suspends its ordinary business operations. (Bedford v. Newark
Machine Co., 16 N. J. Eq., 117.)

64. Conveyance or assignment of property, etc., after insol-

vency, or contemplation of insolvency, void as against creditors.

—Whenever any corporation shall become insolvent or shall

suspend its ordinary business for want of funds to carry on the

same, neither the directors nor any officer or agent of the cor-

poration shall sell, convey, assign or transfer any of its estate,

effects, choses in action, goods, chattels, rights or credits,

lands or tenements; nor shall they or either of them make any

such sale, conveyance, assignment or transfer in contemplation

of insolvency, and every such sale, conveyance, assignment or
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transfer shall be utterly null and void as against creditors; pro- § 64
vided, that a bona fide purchase for a valuable consideration,

before the corporation shall have actually suspended its

ordinary business, by any person without notice of such insol-

vency or of the sale being made in contemplation of insolvency,

shall not be invalidated or impeached.

P. L. 1S29, p. 58 ; P. L. 1895, p. 166.

For a statement of facts on which it was held that a corporation was
insolvent within the meaning of this section at the time it executed
certain bonds and a mortgage securing the same, see Skirm et al. v.

Eastern Rubber Mfg. Co. (57 X. J. Eq., 179.)

In Streit v. Citizens' Fire Insurance Co. (29 N. J. Eq., 21) it was
held that mere impairment of capital, even though to the extent of more
than one-fourth, is not primafacie evidence of the condition of insolvency.

The directors of a corporation are not trustees for creditors in trans-

acting the ordinary business of the company but only become such when
dealing with the property of an insolvent company. The duty to the
creditors springs into existence when the corporation becomes insolvent,

and this duty may arise before actual steps, either voluntary or involun-
tary, are taken to wind up the corporate business. (Bird x. Magowan,
43 Atl. Rep., 278 ; Landis v. Hotel Company, 31 Atl. Rep., 755.)

The object of this provision is to prevent companies, actually insol-

vent, or whose embarrassments are such as must inevitably lead to in-

solvency, from making a preference in favor of any one or more of its

creditors. (Holcomb s Fxr's v. New Hope Del. Br. Co., 9 X. J. Eq.,

457; and see Van Wagnen v. Savings Bank, 10 X. J. Eq., 13; State
Batik v. Receiver, 3 X. J. Eq., 266; Receivers v. Paterson Gas Co., 23

X. J. Law at 291; Kinsela v. Cataract Bank, 18 X\ J. Eq., 15S; Wells v.

Railway White Rubber Co., 19 X. J. Eq., 402; Wilkinson v. Baucrlc,
41 X. J. Eq., 635, 641; Frost v. Barnert, 56 X. J. Eq., 290, 292.)

This section was enacted in 1829, and continued in force to 1875, but
was omitted from the Revision of that year. It was again enacted in the
Revision of 1896.

While such provision was not in force (in 1886) Wilkinson v. Bauerle,

41 X. J. Eq., 635, was decided in the Court of Errors and Appeals, which
held that a corporation might sell and transfer its property and prefer one
or more of its creditor-: to others, although it was insolvent. Several
other cases to the same point followed.

Montgomery v. Phillips, 53 X. J. Eq., 203, held that the board of
directors of an insolvent corporation could not by a mortgage upon the
corporate property prefer one of its own members, distinguishing Wilkin
son v. Bauerle. (See also Mallory v. Kirkpatrick, 54 X. J. Eq., 50;
Savage v. Miller, 56 X. J. Eq., 432.)

Cases since the Revision of 1896.—A mortgage executed by a debtor
corporation to certain creditors in violation of a temporary injunction
granted in a suit by those creditors for the appointment of a receiver is an
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& 65 absolute nullity and acquires no validity from the subsequent dismissal

of the suit with the consent of such creditors. Such mortgage, executed

pending a suit to wind up the corporation as an insolvent debtor, is void,

as being an unlawful attempt to prefer certain creditors. (Blssell v
Besson, 47 N. J. Eq., 580.)

A mortgage executed by the president without the knowledge of the

directors and ratified by resolution of such directors after the corporation

had become insolvent and suspended business and the mortgagee had
notice of such insolvency and suspension, is invalid as against the re-

ceiver. {Howell v. Keen, 43 Atl. Rep., 1070.)

Directors of a corporation are liable to creditors for negligence oc-

curring while the company is insolvent. {Bird v. Magoivan, 43 Atl.

Rep., 278).

A corporation in a failing condition cannot place part of its assets in

the hands of a trustee to protect any of its directors as sureties on its

bonds. {Gray v. Taylor, 38 Atl. Rep., 951.)

A corporation may make a general assignment for the benefit of

creditors (P. L. 1899, p. 146).

65. Remedy in chancery by injunction and appointment of

a receiver in case of insolvency.—Whenever any corporation shall

become insolvent r>r shall suspend its ordinary business for

want of funds to carry on the same, any creditor or stockholder

may by petition or bill of complaint setting forth the facts and

circumstances of the case, apply to the court of chancery for a

writ of injunction and the appointment of a receiver or receivers

or trustees, and the court being satisfied by affidavit or other-

wise of the sufficiency of said application, and of the truth of

the allegations contained in the petition or bill, and upon such

notice, if any, as the court by order may direct, may proceed in

a summary way to hear the affidavits, proofs and allegations

which may be offered on behalf of the parties, and if upon such

inquiry it shall appear to the court that the corporation has be-

come insolvent and is not about to resume its business in a

short time thereafter with safety to the public and advantage to

the stockholders, it may issue an injunction to restrain the cor-

poration and its officers and agents from exercising any of its

privileges or franchises and from collecting or receiving any

debts, or paying out, selling, assigning or transferring any of its

estate, moneys, funds, lands, tenements or effects, except to a

receiver appointed by the court, until the court shall otherwise

order.

P. L. 1829, p. 59-60; P. L. 1852, p. 397; Act of 1875, §§ 70, 71, 83; P. L.

1877, p. 74.
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The power to dissolve and wind up an insolvent corporation is statu- S 65
tory. "This statute empowers the Chancellor, on the application of a
" creditor or stockholder, alleging that the corporation in which he is

" interested has become insolvent, to proceed in a summary way to in-
" quire into the truth of such allegation, and if, upon such inquiry, it

" shall be made to appear that the corporation has become insolvent, and
" shall not be about to resume its business in a short time, with safety to
" the public and advantage to the stockholders, he may enjoin it from the
" further exercise of its franchise, and also from the further transaction
" of business; and he may also, at the same time, or at any subsequent
" time during the continuance of the injunction, if, in his judgment, the
" circumstances of the case and the ends of justice require, appoint a re-
" ceiver to dispose of its assets and distribute the proceeds. * * *
" The statute makes insolvency the jurisdictional fact. The court can do
" nothing—neither issue an injunction nor appoint a receiver—until in-
" solvency is first established. * * * The proof in support of a juris-
" dictional fact must always be clear and convincing, for the court derives
" its power from the fact, and hence, until the fact is shown to exist, it

" has no power. To doubt in such a case is to deny. If it be a balancing
" question, and the conduct of those who have the management of the
" affairs of the corporation appears to have been upright and just, the
" court must resolve its doubt against the application and refuse to inter-

" fere—nor is it the duty of the court to use its power in all cases where
" insolvency is shown. Something more is required. The prerequisites
" prescribed by the statute are, that it shall be made to appear that the
" corporation has become insolvent, and also, that it will not be able to
" resume its business in a short time with safety to the public and advan-
" tage to the stockholders. The power is only to be exercised when the
" ends of justice require its exercise. The court should strive in such
" cases to foster and preserve rather than to strangle or destroy."

(Vice-Chancellor Van Fleet in Atlantic Trust Co. v. Consolidated
Electric Storage Co., 49 N. J. Eq., 402, 404, 406; see also Oakley v.

Paterson Bk., 2 N. J. Eq., 173, 176; Parsons v. Monroe Mfg. Co., 4
N. J. Eq., 1S7, 206 ; Brundred v. Paterson Mach. Co., 4 N. J. Eq., 294,

305 ; Goodheart v. Raritan Mfg. Co., 8 N. J. Eq., 73, 77 ; Laurel
Springs Land Co. v. Fougeray, 50 N. J. Eq., 756; Rawnsleyv. Tren-

ton Mut. L. Lns. Co., 9 N. J. Eq., 347 ; Streit v. Citizens' Fire Lns. Co.,

29 N. J. Eq., 21 ; Cook v. East Trenton Pottery Co., 53 N. J. Eq., 29 ;

Nichols v. Perry Patent Arm Co., 11 N. J. Eq., 126.)

A receiver should not be appointed in case of insolvency where the

directors are closing the affairs of the corporation and it appears that

they are in all respects trustworthy. {City Pottery Co. v. Yates, 7 X.

J. L.J.,42.)
The fact that one creditor of an insolvent corporation not about to

resume its business with safety to the public or advantage to its stock-

holders, institutes proceedings to have the corporation adjudged insolvent

and a receiver appointed, with ulterior purposes of self-advantage, will

not defeat the proceedings. (Ft. Wayne Electric Corporation v. Frank-
lin Electric Light Co., 41 Atl. Rep., 666.)
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§ 05 The requirement of the statute that before a receiver can be ap-

pointed, proof shall be made that an insolvent corporation will not be able

to " resume " its business with safety to the public and advantage to its

stockholders within a short time, does not predicate a complete suspension

but an inability to take up again and perform such functions or duties as

shall have been suspended because of the insolvency, such as the payment
of its current obligations. (Ft. Wayne Electric Corporation v. Franklin

Electric Light Co., 57 N.J. Eq., 7.)

It is not sufficient to merely allege in the bill that the company is in-

solvent and has suspended its business for want of funds to carry on the

same. The facts and circumstances must be set out in the bill from

which the insolvency of the company shall appear (Newfoundland R. R.

Construction Co. v. Schack, 40 N. J. Eq., 222, 226).

In judging of the solvency or insolvency of a company, its property

should be estimated at its fair value, and not at the depreciated price

which it might command at a forced sale. The most unfavorable infer-

ence as to the condition of a corporation may justly be drawn from the

circumstances of the company's withholding its books upon an investiga-

tion touching its insolvency. (Parsons v. Monroe Mfg. Co., 4N. J. Eq.,

187).

In Edison v. Edison United Phonograph Co., 52 N. J. Eq., 620, an

attempt was made to have a receiver appointed not " because the cor-

poration is now actually insolvent, but because of a fear, resting en-

tirely on conjecture, that it will become so at some time in the future."

Dissensions had arisen among the members of the board of directors as

to the business policy of the company. The Court of Chancery said :

" It is too plain to require demonstration that this court has no power
" to appoint a receiver to wind up a corporation because it is feared or

" even expected that it will become insolvent at some time in the future.

" Nothing short of present actual insolvency will warrant the appoint-
" ment of a receiver for such a purpose."

Nature of proceeding.—The proceeding against an insolvent corpora-

ration, whether domestic or foreign, authorized by Sections 65 and 66, is

a proceeding in rem. It may be commenced by bill or petition, and a

receiver may be appointed with or without notice to the corporation, as

the Chancellor shall decide the exigencies of the case require. And if he

orders notice to be given, he may direct that it shall be given either by
service or by publication. The proceeding is summary in its character

and strictly in rem. Its main object is to put the property of the corpo-

ration in the custody of the law, so that its proceeds may be applied in

due course of administration to the payment of the debts of the corpora-

tion. (Albert v. Clarendon Land, &^>c, Co., 53 N. J. Eq., 623, 625.)

Effect of appointment of receiver.
— '

' Putting the corporation in charge
" of a receiver does not work its dissolution. The corporation continues
" to exist until its dissolution is effected either by surrender or judicial

" decision. Meanwhile the corporation exists with all its franchises,

" exercisable by the receiver in the management and control of its affairs,
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" subject to all the duties, obligations and liabilities that rested upon the & 65
" corporation itself, among which is liability to taxation, the same as the

" corporation itself would have been subject to in case the management
" and control of its affairs had not been committed to a receiver." {Kirk-

patrick v. Assessors, 59 N. J. Law, 53; N.J. Southern R. R. Co. v. R.

R. Commissioners, 41 N. J. Law, 235.)

A corporation which has been declared insolvent has power to take

steps looking toward a reorganization and a resumption of its property

and business pending an injunction and receivership, and may em-
ploy agents to aid in the carrying out of such purposes, for whose
compensation it will be liable if the injunction is dissolved and the

receiver removed. {Linn v. Joseph Dixon Crucible Co., 59 N. T.

Law, 2S.)

A corporation in the hands of a receiver can legally hold an election

for directors, and the court may order such election. {Lehigh Coal &*

Navigation Co. v. Central R. R. of N.J.-, 5 N. J. L. J., 214.)

Powers of receiver.— In National Trust Co. v. Miller (33 N. J. Eq.,

155. 158) it was said, in substance, that the receiver of an insolvent corpo-

ration was an officer created by law for the protection of the rights of the

creditors of the corporation, and to accomplish the purposes of his crea-

tion it was indispensably necessary that he should be clothed with their

attributes and equities The receiver is the representative of the cred-

itors, and as such may, by suit or defense, avoid any instrument which is

void as against them. As such representative he may sue stockholders

at law for unpaid subscriptions. {Receiver v. Spiel/nan n, 50 N. J. Eq.,

120, 796; Hopper v. Lovejoy, 47 N. J. Eq., 573; Natl. Trust Co. v.

Miller, 33 N. J. Eq., 155, 158; Hood v. McNaughton, 54 N. J. Law, 425;

Barkaloiv v. Totten, 53 N. J. Eq., 573; Falk v. Whitman Cigar Co.,

36 Atl. Rep., 1094.)

Receiver of solvent corporation : When appointed.— It was held by the

Court of Errors and Appeals, in Sternberg v. Wolff, 56 N. J. Eq., 389,

that when, by reason of dissensions among the directors of a trading cor-

poration, there is a deadlock in the management of its business by them,

a receiver pendente lite may be appointed. (See also Archer v. Ameri-
can Water Works, 50 N. J. Eq., 33 ; Fougeray v. Cord, 50 X. J. Eq.,

185* 75° ; Edison v. Edison United Phonograph Co., 52 N. J. Eq., 620,

625, 626.)

When the case of Sternberg v. Wolff came back to the Court of

Chancery, and a motion was made to appoint a receiver, Vice-Chancellor

Pitney, acting upon the state of facts existing at the time and im-

mediately before the motion was made, refused to appoint a receiver, not-

withstanding the opinion of the Court of Appeals, holding that the Court

of Chancery ought not to interfere with the business of a solvent corpora-

tion by the appointment of a receiver unless there is a present danger to

the interests of the stockholders, consisting of a serious suspension or

interference with the conduct of the business, and a threatened deprecia-

tion of the value of assets consequent thereon, which may be met and
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§ 66 remedied by a receiver. In other words, it must appear that the appoint-

ment of a receiver would serve some beneficial purpose to the stock-

holders. {Sternberg v. Wolff, 56 N. J. Eq., 555.)

Receivers of foreign corporations.—To authorize the Court of Chancery
to appoint a receiver of an insolvent foreign corporation, it is not neces-

sary that the corporation should be engaged in carrying on its business in

this State on the very day when the bill or petition is filed, but the court

may take jurisdiction in every case where it is made to appear that the

corporation has done business here, and still has property here, although

at the time when the bill or petition was filed its business here is entirely

suspended. {Albert v. Clarendon Land, &*c, Co., 53 N. J. Eq., 623,

626.)

The Court of Chancery will not appoint a receiver for a foreign cor-

poration on a mere suspicion that it is about to remove its property to

another State, or intends to commit a fraud, when it is not shown to have

been declared insolvent by the courts of the State of its creation. {Smyth

v. Empire Rubber Co., 2 N. J. L. J., 154.)

Whether, after a foreign corporation doing business in this State

has passed into the hands of a receiver in the State of its domicile, a

receiver will be appointed in this State, and, if so, whether the domicili-

ary receiver will be appointed here, will depend upon the volume and

kind of business done in this State, and whether any special interest of

the creditors or citizens in this State is likely to be involved in the settle-

ment of the insolvent affairs. The receiver in this State is amenable

alone to the direction of this court, and not to the direction of the domi-

ciliary receiver. {Irwin v. Granite State Provident Assn., 56 N. J..

Eq., 244.)

66. Court may appoint receivers; powers of receivers.—The

court of chancery, at the time of ordering said injunction, or at

any time afterwards may appoint a receiver or receivers or trus-

tees for the creditors and stockholders of the corporation, with

full power and authority to demand, sue for, collect, receive

and take into their possession all the goods and chattels, rights

and credits, moneys and effects, lands and tenements, books,

papers, choses in action, bills, notes and property of every

description of the corporation, and to institute suits at law or

in equity for the recovery of any estate, property, damages or

demands existing in favor of the corporation, and in his or their

discretion to compound and settle with any debtor or creditor

of the corporation, or with persons having possession of its

property or in any way responsible at law or in equity to the

corporation at the time of its insolvency or suspension of busi-

ness, or afterwards, upon such terms and in such manner as he

or they shall deem just and beneficial to the corporation, and in
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case of mutual dealings between the corporation and any per- §

son to allow just set-offs in favor of such person in all cases in

which the same ought to be allowed according to law and

equity; a debtor who shall have in good faith paid his debt to the

corporation without notice of its insolvency or suspension of

business, shall not be liable therefor, and the receiver or re-

ceivers or trustees shall have power to sell, convey and assign

all the said estate, rights and interests, and shall hold and dis-

pose of the proceeds thereof under the directions of the court of

chancerv; the word receiver as used in this act shall be con-

strued to include receivers and trustees appointed as provided

in this act.

P. L. 1829, pp. 60, 61, 62; Act of 1875, §§ 72, 77.

An officer of a corporation, under whose management it became in-

solvent, is not a proper person to be appointed receiver. The Court of

Chancery may remove a receiver for cause. When an officer of a corpo-

ration has been appointed its receiver, and it appears proper that his con-

duct as such officer should be investigated to ascertain whether he has not

obtained an advantage which he ought not to be permitted to retain, suf-

ficient cause for removal exists. (McCullough v. The Merchants 1 Loan
<£-= Trust Co., 29 N. J. Eq., 217.)

In what courts receiver must bring suit.—The receiver gets no power to

sue in equity merely because he is an officer appointed by and amenable

to the directions of the Court of Chancery. He must collect legal claims

through the legal tribunals and enforce equitable rights of the insolvent

company through courts of equity. (Riley v. Clarendon Oil &* Refining

Co., 20 N. J. L. J., 246.)

67. Receiver to qualify and take oath.—Every receiver

shall before acting, enter into such bond and comply with such

terms as the court may prescribe, and take and subscribe the

following oath or affirmation :
" I, , do swear (or

" affirm) that I will faithfully, honestly and impartially execute-

" the powers and trusts reposed in me as receiver, for the cred-

" itors and stockholders of the . and that without favor or

" affection," which oath or affirmation shall be filed in the office

of the clerk in chancery within ten days after the taking

thereof.

P. L. 1829, p. 61; Act of 1875, § 73.

68. Property, franchises, etc., of insolvent corporation vests

in receiver upon appointment.—All of the real and personal

property of an insolvent corporation, wheresoever situated, and
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§ 69 all its franchises, rights, privileges and effects shall, upon the

appointment of a receiver, forthwith vest in him, and the cor-

Doration shall be divested of the title thereto.

P. L. 1829, p. 61.

This section was intended to settle the question as to whether the

property of an insolvent company vests in the receiver. Willink v.

Morris Canal &^ Banking Co. (4 X. J. Eq., 377) held that it did not;

that the title to the property is not changed by the appointment, and that

a power only is delegated to the receivers to take charge of it and sell it.

Corrigan v. Trenton Del. Falls Co. (7 N. J. Eq., 489, 496), held that

" the statute, and the appointment of receivers under it, are a convey-
" ance or transfer of all the property of the insolvent company to the re-

" ceivers for the benefit of the creditors of the company, to be distributed

" in the mode pointed out by the statute." To the same effect, Freehold-

ers of Middlesex v. State Bank (29 N. J. Eq., 268, 274), and Minchin v.

Second Natl. Bank (36 N. J. Eq., 436, 442). In Receiver v. First Natl.

Bank (34 N. J. Eq., 450, 456) the contrary view is expressed by Vice-

Chancellor Van Fleet, who states that the decision of Chancellor Halsted

was made in ignorance of the prior decision in Willink v. Morris Canal
&= Banking Co. (4 N. J. Eq., 377). And to the same effect is Kirkpat-

rick v. Corning (37 N. J. Eq., 54, 59).

The question seems settled by this and the succeeding section.

Under this ssction assessment calls may properly be made by the re-

ceiver rather than by the court itself. He should give thirty days' notice

as required by Section 22. {Falkv. Whitman Cigar Co.
, 36 Atl. Rep.

,

1094; Meley v. Whitaker, 61 N. J. Law, 602; see also Thompson on Cor-

porations, Sections 2003, 2004.)

A receiver of an insolvent corporation may enjoin the prosecution

of a pending action commenced against a corporation by the creditor

thereof prior to the commencement of the insolvency proceedings in

view of the statute vesting all of the corporation's assets in the receiver.

{Morton v. Stone Harbor Imp. Co., 44 Atl. Rep., 875.)

Lien of execution.—If the personal property of a corporation has be-

come bound by the delivery of a writ of execution to the sheriff, or if the

judgment creditor elects to satisfy his execution out of debts under Sec-

tion 62 of the Corporation Act, before the commencement of insolvency

proceedings, the rights thus created will not be disturbed. ( Van Steen-

berg v. Parsell Pearl Button Co., 19 N. J. L. J., 149. See also Van
Wagoner v. Moses, 26 N. J. Law, 570.)

69. When debts paid or provided for, court may direct receiver

toreconvey property, or may dissolve corporation.—Whenever a

receiver shall have been appointed as aforesaid and it shall after-

wards appear that the debts of the corporation have been paid

or provided for. and that there remains or can be obtained by

further contributions sufficient capital to enable it to resume its
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business, the court of chancery may. in its discretion, a proper § 70=71

case being shown, direct the receiver to reconvey to the corpo-
ration all its property, franchises, rights and effects, and there-

after the corporation may resume control of and enjoy the same
as fully as if the receiver had never been appointed; and in

every case in which the court of chancery shall not direct such
reconveyance, said court may, in its discretion, make a decree

dissolving the corporation and declaring its charter forfeited and
void.

70. Upon reorganization company may issue bonds and stock

to creditors,—Whenever a majority in interest of the stock-

holders of such corporation shall have agreed upon a plan for

the reorganization of the corporation and a resumption by it ot

the management and control of its property and business, such

corporation may, with the consent of the court of chancery,

upon the reconveyance to it of its property and franchises,

mortgage the same for such amount as may be necessary for

the purposes of such reorganization; and may issue bonds or

other evidences of indebtedness, or additional stock, or both,

and use the same for the full or partial payment of the creditors

who will accept the same, or otherwise dispose of the same for

the purposes of the reorganization.

P. L. 1SS2, p. 167.

(See Sections 150-6, p. 111, post.)

71. Power of receiver to examine witnesses, etc.—Such

receiver shall have power to send for persons and papers and

to examine any persons, including the creditors and claimants,

and the president, directors and other officers and agents of the

corporation, on oath or affirmation (which oath or affirmation

the receiver may administer), respecting its affairs and trans-

actions and its estate, money, goods, chattels, credits, notes,

bills and choses in action, real and personal estate and effects

of every kind, and also respecting its debts, obligations, con-

tracts and liabilities, and the claims against it; and if any person

shall refuse to be sworn or affirmed, or to make answers to such

questions as shall be put to him, or refuse to declare the whole

truth touching the subject-matter of the said examination, the

court of chancery maw on report by the receiver, commit such

person to prison, there to remain until he shall submit himself
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§ 72=76 to be examined, and pay all the costs of the proceedings against

him.
Act of 1875, § 74.

72. Power to search, etc.—Such receiver, with the assist-

ance of a peace officer, may break open, in the daytime, the

houses, shops, warehouses, doors, trunks, chests, or other

places of the corporation where any of its goods, chattels,

choses in action, notes, bills, moneys, books, papers or other

writings or effects, have been usually kept, or shall be, and

take possession of the same, and of the lands and tenements

belonging to the corporation.

Act of 1S75, § 75.

73- Acts of majority of receivers or trustees valid ; receivers

maybe removed and others appointed.—Every matter and thing

by this act required to be done by receivers or trustees shall be

good and effectual, to all intents and purposes, if performed by

a majority of them ; and the court of chancery may remove any

receiver or trustee and appoint another or others in his place or

fill any vacancy which may occur.

P. L. 1829, p. 63 ; Act of 1875, § 79.

74. Inventory and report.—Such receiver, as soon as con-

venient, shall lay before the court of chancery a full and com-
plete inventory of all the estate, property and effects of the cor-

poration, its nature and probable value, and an account of all'

debts due from and to it, as nearly as the same can be ascer-

tained, and make a report to the court of his proceedings every

six months thereafter during the continuance of the trust.

P. L. 1829, p. 62 ; Act of 1875, § 76.

7S- Court may limit time to present and make proof of

claims.—The court of chancery may limit the time within which

creditors shall present and make proof to such receiver of their

respective claims against the corporation, and may bar all cred-

itors and claimants failing so to do within the time limited from

participating in the distribution of the assets of the cor-

poration
;
the court may also prescribe what notice, by pub-

lication or otherwise, shall be given to creditors of such limita-

tion of time.

76. Claims to be upon oath.—Every claim against an insol-

vent corporation shall be presented to the receiver in writing and
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upon oath
;
and the claimant, if required, shall submit himself § 77

to such examination in relation to the claim as the receiver shall

direct, and shall produce such books and papers relating to the

claim as shall be required
; and the receiver shall have power to

examine, under oath or affirmation, all witnesses produced be-

fore him touching the claims, and shall pass upon and allow or

disallow the claims, or any part thereof, and notify the claim-

ants of his determination.
P. L. 1829, p. 62.

The appointment of a receiver for a corporation and an injunction

against its contracting, collecting or assigning debts are held not to ex-

cuse it for the subsequent breach of a contract of agency for a period of

five years, made two years prior to the appointment of the receiver.

{Rosenbaum v. U. S. Credit System Co., 61 N. J. Law, 543, reversing

U. S. Credit System Co. v. Rosenbaum, 60 N. J. Law, 294.)

B made a contract with a corporation to serve it for a term of years

for a fixed salary. Before the expiration of the term the corporation be-

came insolvent and a receiver was appointed, thereby occasioning a
breach of contract on the part of the corporation. Held, that he was en-

titled to present a claim to the receiver for the amount of damages he
suffered by the breach. " The insolvency, suspension of business and
" receivership do not extinguish the corporation's life. The Chancellor
*' ' may ' declare the charter forfeited and void, etc., consequently the rule
" that when a master dies the contract with his servant is terminated is not
*' potent in this hearing " {Spader v. Mural Decoration Company, 47
N. J. Eq., 18.)

77. Trial by jury allowed at the circuit.—Any creditor or

claimant who shall lay his claim before such receiver may, at

the same time, demand that a jury shall decide thereon, and in

like manner the receiver may demand that the same shall be

referred to a jury; and in either case such demand shall be en-

tered on the minutes of the receiver, and thereupon an issue

shall be made up between the parties, under the direction of one

of the justices of the supreme court, and a jury impanelled, as in

other cases, to try the same in the circuit court of the county

in which the corporation carried on its business or had its

principal office; the verdict of the jury shall be subject to the

control of the supreme court, as in suits originally instituted

therein, and when rendered, if not set aside by the court, shall

be certified by the clerk of the supreme court to the receiver;

the creditor shall be considered, in all respects, as having proved

his debt or claim for the amount so ascertained to be due, and in
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§ 78=79 all cases in which no trial by jury shall be demanded the court

of chancery shall have jurisdiction to pass upon the claims pre-

sented and to determine the rights of the claimants, and to make
such order or decree touching the same as shall be equitable

and just.

P. L. 1S29, p. 62; Act of 1875, § 78.

78. Persons aggrieved by proceedings may appeal to Court

of Chancery.—Every such insolvent corporation, or any person

aggrieved by the proceedings or determination of such receiver

in the discharge of his duty, may appeal to the court of chan-

cery, which court shall, in a summary way, hear and determine

the matter complained of, and make such order touching the

same as shall be equitable and just.

P. L. 1S29, p. 63; Act of 1S75, § 82.

" The language of the seventieth section ot this act [which Section 78

" of the Revision of 1896 practically restates] is very comprehensive, and
" would seem to have been adopted for the purpose of embracing every
" question which could possibly be brought before the receivers for their

" action, and by which action any person could complain of being
" aggrieved." {Jackson v. People's Bank, 9 X. J. Eq., 205.)

This provision of the Corporation Act is not technical. Relief may
be given under an original bill or by way of cross-bill, or in any proceed-

ing by which jurisdiction may be secured. If after the receiver's deter-

mination a new element comes into the controversy, it is not necessary to

present the same to the receiver before appealing to the court for adjudi-

cation. {Gray v. Taylor, 44 Atl. Rep., 668.)

In Leo v. Green (52 N. J. Eq., 1) the Chancellor held that a delay for

eight years in appealing from a receiver's disallowance of a claim, where

repeated notices had been given of an order limiting appeals, was a bar to

any relief.

Where there is the same receiver for two corporations, one of which,

as part of its assets, owns stock in the other, a creditor of the one may
appeal from an allowance of a claim against the other.

{Blake v. Domestic Mfg Co., 38 Atl. Rep., 241.)

79. Upon application receiver to be substituted as plaintiff in

suits pending at time of appointment.—Such receiver shall, upon

application by him, be substituted as party plaintiff or complain-

ant in the place and stead of the corporation in any suit or pro-

ceeding at law or in equity which was pending at the time of

his appointment.

P. L. 1829, p. 63; Act of 1875, § 81.



RECEIVERS. 95

80. Actions not to abate by death of receiver.—No action § 80=82

against a receiver of a corporation shall abate by reason of his

death, but, upon suggestions of the facts on the record, shall be

continued against his successor, or against the corporation in

case no new receiver be appointed.

8 1 . Court may order receiver to sell incumbered property in

litigation free of liens.—Where property of an insolvent cor-

poration is at the time of the appointment of a receiver incum-

bered with mortgages or other liens, the legality of which is

brought in question, and the property is of a character materi-

ally to deteriorate in value pending the litigation, the court of

chancery may order the receiver to sell the same, clear of in-

cumbrances, at public or private sale, for the best price that

can be obtained, and pay the money into the court, there to re-

main subject to the same liens and equities of all parties in in-

terest as was the property before sale, to be disposed of as the

court shall direct.

P. L. 1S66, p. 296; Act of 1875, § 84.

This is a supplement to a statute against frauds, is remedial in its na-
ture, and should receive a liberal construction. The object of the Legis-
lature was the prevention of loss by the depreciation in value of the prop-
erty, pending protracted litigation. The mischief and the remedy proposed
are plainly apparent upon the face of the act. It was not intended to
confine the remedy to mischief arising from litigation of any particular

character, but to all litigations between incumbrancers respecting the
validity, extent or priority of their liens. The act must be so construed
as to suppress the mischief and advance the remedy. {Randolph v. Lar-
ned

} 27 N. J. Eq., 557, 560.)

To vest jurisdiction in the Court of Chancery two jurisdictional facts

must appear: First, that the prior incumbrances are disputed; secondly,

that the property is of such a character that it will materially deteriorate

in value pending the litigation. {Reilly v. Penn Cordage Co., 5S X. J.

Eq., 459.)

82. Receiver of railroad, public work, etc.t may sell or lease

principal work, franchise, etc.—Whenever a receiver of a corpo-

ration shall have charge of a canal, railroad, turnpike or other

work of a public nature, in which the value of the work is de-

pendent upon the franchise, and in the continuance o\ which

the public as well as the stockholders and creditors have an in-

terest, the receiver may sell or lease the principal work for the

construction whereof the said corporation was organized, to-

gether with all the chartered rights, privileges and franchises

belonging to it and appertaining to such principal work; and
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§ 06 the purchaser or purchasers, lessee or lessees of such principal

work, chartered rights, privileges and franchises, shall there-

after hold, use and enjoy the same during the whole of the

residue of the term limited in the charter of said corporation, or

during the term in such lease specified, in as full and ample a

manner as such corporations could or might have used and en-

joyed the same; subject, however, to all the restrictions, limita-

tions and conditions contained in such charter; provided, that

nothing in this section contained shall be so construed as to

applv to or in anywise affect any corporation authorized by law

to exercise banking privileges.

P. L. 1842, p. 164; P. L. 1S70, p. 55; Act of 1875, § 85.

83. Laborers and workmen to have first lien on assets*—In

case of the insolvency of any corporation the laborers and work-

men, and all persons doing labor or service of whatever char-

acter, in the regular employ of such corporation, shall have a

first and prior lien upon the assets thereof for the amount of

wages due to them respectively for all labor, work and services

done, performed or rendered within two months next preced-

ing the date when proceedings in insolvency shall be actually

instituted and begun against such insolvent corporation.

P. L. 1849, P- 309; Act of 1875, § 63; P. L. 1837, p. 99; P. L. 1892,

p. 426.

Section 83 refers exclusively to natural persons, and not to corpora-

tions, {hi re Barr-Dunwiddie Printing <5n> Bookbinding Co., 42 Atl.

Rep., 575-)

The lien covers only assets in the receiver's hands. {Hinkle v. Cam-
den Safe Dep. &*> Tr. Co., 47 N. J. Eq., 333.)

Such lien is not prior to that of a mortgagee, whose mortgage was
executed and recorded before the services were rendered. {Hinkle v.

Camden Safe Dep. &° Tr. Co., 47 N. J. Eq., 333.)

The person who furnishes the labor or services of others under a con-

tract to do the whole business of a corporation, or a particular branch of

it, is not an employee, but a contractor, and has no lien by virtue of Sec-

tion 83. {Lehigh Coal &* Navigation Co. v. Central R. R. of N. J., 29

N. J. Eq., 252.)

A superintendent of the work of constructing a railroad voluntarily

advanced his own money to pay the workmen for their work, supposing

the company to be solvent. The company was afterwards adjudged in-

solvent. In the absence of an assignment of the claims of the workmen
to him, or any agreement that he should have the benefit of their liens, it

was held that he was not by subrogation entitled to the workmen's statu-

tory liens for such payments. {North River Construction Company's

Case, 38 N. J. Eq., 433.)
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The president is not entitled to a lien for services as president ; he is S 84
a member of the corporation and cannot be both employer and employee.
The word laborers includes " all persons doing labor or service of what-
" ever character for or as workmen or employees in the regular employ
" of such corporation." (England's Executors v. Beatty Organ Co., 41
N. J. Eq., 470.) The corresponding section of the Act of 1875 was
amended in 1887. Another act was passed in 1892 which was held by the
courts to supersede the prior section, although not expressly repealing it.

(Mersereau v. Mersereau Co., 51 N. J. Eq., 382.) The present section

is substantially the same as the Act of 1892. LTnder the Act of 1892 it

was held that a bookkeeper, although a director, in the regular employ
of a corporation, was entitled to the lien given by the statute. (Consoli-

dated Coal Co. v. Keystone Chemical Co., 54 N. J. Eq.
, 309.)

In Fitzgerald v. Maxim Powder Mfg. Co. (33 Atl. Rep., 1064), the

word " assets " was construed to include the entire assets or property of

the corporation which came to the receiver for administration, whether
incumbered by previous liens or not, with certain exceptions (which are

set forth in the next section). It was held, therefore, that the lien of

laborers was prior to the lien of a judgment entered before the insolvency

of the company.
The right of preference is statutory and does not vest until the hap-

pening of the statutory requirements. It is created only when insolvency

proceedings are begun and then arises in favor of those persons and for

such amounts and under such conditions as the legislation on the subject

then in force may prescribe. It was held that employees acquired no
vested right by virtue of the Acts of 1S75 and 1887, such acts being super-

seded by the Act of 1892. The law recognizes no distinction between

apprentices and other employees ; the rule in Bedford v. Newark Ma-
chine Co. (16 N. J. Eq., 121) has been changed by statute. (Mingin v.

Alva Glass Mfg. Co., 37 Atl. Rep., 458.)

This section being in derogation of the common right of creditors of

the same class to be paid equally must be construed strictly. And the

right conferred by it is held to be personal, inhering in the person alone

who actually performs labor or services. (Lehigh Coal &> Nav. Co. v.

C. R. R. of N. J., 29 N. J. Eq., 252.)

84. Such lien shall be prior to all other liens that can or may
be acquired upon or against such assets, except the lien and in-

cumbrance of a chattel mortgage, recorded more than two
months next preceding the date when proceedings in insolvency

shall have been actually instituted against such insolvent corpo-

ration, and except the lien and incumbrance of a chattel mort-

gage recorded within two months next preceding the date

when proceedings in insolvency shall have been actually insti-

tuted against such insolvent corporation, for money loaned or

for goods purchased within said period of two months; and
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o5=oO also except as against the lien of mortgages given upon the

lands and real estate of such insolvent corporation.

P. L. 1849,43. 309 ; Act of 1875, § 63 ; P. L. 1887, p. 99 ; P. L. 1892,

p. 426.

This section defines and limits the only liens which are allowed to

take preference over the lien of laborers.

85. Compensation of receivers.— Before distribution of the

assets of an insolvent corporation among the creditors or stock-

holders the court of chancery shall allow a reasonable compen-

sation to the receiver for his services and the costs and expenses

of the administration of his trust, and the costs of the proceed-

ings in said court, to be first paid out of said assets.

Receiver's allowances and his expenses in winding up the company-

are entitled to preference over State franchise taxes. {Chesapeake &*

Ohio Ry. Co. v. Atlantic Transportation Co., Court of Errors and

Appeals, March 11, 1901.

86. Distribution ; how made.—After payment of all allow-

ances, expenses and costs, and the satisfaction of all special and

general liens upon the funds of the corporation to the extent of

their lawful priority, the creditors shall be paid proportionally to

the amount of their respective debts, excepting mortgage and

judgment creditors when the judgment has not been by con-

fession for the purpose of preferring creditors; and the creditors

shall be entitled to distribution on debts not due, making in

such case a rebate of interest, when interest is not accruing on

the same; and the surplus funds, if any, after payment of the

creditors and the costs, expenses and allowances aforesaid, and

the preferred stockholders, shall be divided and paid to the

general stockholders proportionally, according to their respective

shares.

P. L. 1829, p. 63; Act of 1875, § 80; P. L. 1877, p. 74.

Both mortgage and judgment creditors are preferred only so far as
they have acquired liens. Under the Act of 1875 and until 1895 there was
a distinction between mortgages for the purpose of preferring creditors

and judgments confessed for the same purpose. The former were not
prohibited, the latter were. {Doane v. Millville Ins. Co., 45 N. J. Eq.,

274, 282; Whittaker v. Amivell Natl. Bank, 52 N. J. Eq., 400, 414.)

Under the Revision of 1896 no preferences whatever can be made by
an insolvent corporation. (See Section 64, ante.)

The franchise tax is a preferred debt in case of insolvency. (Section

153, post.) With this exception, New Jersey does not possess the crown's
common law prerogative to have its debts paid in preference to the debts
of other creditors. {Freeholders of Middlesex Co. v. State Bank, 29
N. J. Eq., 268; aff'd 30 N. J. Eq., 311; see also Evans v. Walsh, 41 N. J-
Law, 281.)
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The fact that a claim against an insolvent corporation was purchased & 87
for less than its par value does not authorize the receiver to refuse its

allowance on the basis of par value. {Dimmick v. W. Fred Quimby Co.,

21 N. J. L. J., 339.)

VIII.—Service of Process.

87. Process against corporations of this state.—In any per-

sonal action commenced against a corporation in any of the

courts of law of this state, the first process to be made use of

may be a summons, a copy whereof shall be served on the

president, or other head officer or agent in charge of its prin-

cipal office in this state, or left at his dwelling-house or usual

place of abode, at least six days before its return; and in case

the president or other head officer or agent cannot be found to

be served with process, and has no dwelling-house, or usual

place of abode within this state, a copy of the summons shall

be served on the clerk or secretary of the corporation, if any

there be, and if no clerk or secretary, then on one of its directors,

or left at his dwelling-house, or usual place of abode, six days

before its return.

P. L. 1S65, p. 467; Act of 1875, §§ 87-88.

Sections 87 and 88 relate to the service of process in personal actions,

where the fruits of the litigation are secured by a common law judgment
to be executed upon the property of the defendants. They do not apply

to proceedings under prerogative writs (mandamus, etc.), which are en-

forceable only by attachment for contempt in disobeying the commands
of the court {Freeholders of Mercer v. Penna R. R. Co., 41 N. J.

Law, 250). A writ of mandamus should be directed either to the corpo-

ration or to the select body within the corporation, whose province and
duty is to perform the particular act, or to put the necessary machinery

in motion to secure its performance, and the return must be made by
those to whom the writ was directed {Id.).

But service of such writs may be made on foreign corporations

by serving on an officer or agent as prescribed by Sections 102 and 103,

post.

Sections 87 and 88 refer to the mode of serving process in the higher

courts, and not when issued by justices of the peace. Such process must

be served in the manner prescribed by the Small Causes Act. {D. L. &»

W. R. R. Co. v. Ditton, 36 N. J. Law, 361 ; Wheeler 6- Wilson Mfg.
Co. v. Carty, 53 N. J. Law, 336 ; Gen. Stat., p. 1865, § 18.)

Section 87 prescribes the manner in which a summons may be served,

and has no application beyond the first process in the cause. As to sub-

sequent process " everything must depend upon the circumstances of
" each particular case, having regard to the purposes for which the cor-
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§ 87fl=88 " poration was created, and the nature of the duties of the person on whom
" service is made, either in his official capacity, or by the usages of the
" company. The principle is, that it must be made upon some person
" upon whom the duty devolves by virtue of his official position, or of his

" employment, to communicate the fact of service to the governing power
" in the corporation. A service on such a person is a service on the cor-

" poration." {Dock v. Elizabethtown Steam Mfg. Co., 34 N. J. Law,

312, 318 ; Facts Pub. Co. v. Felton, 52 N. J. Law, 161. But see Norton v.

Berlin Iron Bridge Co., 51 N. J. Law, 442.)

There is nothing in this section to prohibit the voluntary appearance

of a corporation. (Beebe v. George H. Beebe Co., 46 Atl. Rep., 168.)

87a.* Service of declaration on corporation.—Where
the defendant is a corporation, service [of the declaration]

may be made by delivering the same to the president or

other head officer, or to the secretary or clerk thereof, person-
ally, or by leaving the same at his dwelling-house or place

of abode ; and the plaintiff, if he shall be entitled to costs

in the cause, shall be allowed for such service the sum of

two dollars for each defendant so served, not exceeding
three, and the same to be included in the taxed bill of

costs.

" An act to regulate the practice of courts of law (Revision of

1874)," § 106. See Gen. Statutes, p. 2551.

88. Process against foreign corporations.—In all personal

suits or actions hereafter brought in any court of this state,

against any foreign corporation, process may be served upon

any officer, director, agent, clerk or engineer of such corpora-

tion, either personally or by leaving a copy thereof at his dwel-

ling-house or usual place of abode, or by leaving a copy at the

office, depot or usual place of business of such foreign corpo-

ration.

Act of 1875, § 88.

In 1891 it was decided that a justice's court had no jurisdiction of a

foreign corporation. ( Wheeler &* Wilson Mfg. Co. v. Carty, 53 N. J.

Law, 336.) The next year, however, the Legislature amended the Small

Causes Act so as to confer jurisdiction up:m the justice's court, providing
" that any body politic or corporate of this State, or of any other State,

" may sue and be sued in any court for the trial of small causes, in any
" action or proceeding over which said court has jurisdiction."

P. L. 1892, p. 182; Gen. Stat., p. 1896.

Service of process on foreign corporation.—The person to whom a foreign

corporation commits the management and control of its business here

becomes the agent of the corporation for the purpose of receiving service

of process in all actions arising in this State out of the conduct of the

* Arbitrary number; section inserted here merely lor convenience of reference.
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business. {Moulin v. Insurance Co., 24 X. J. Law, 222, 234; s. c, 25 X.

J. Law, 57, 65; Xatzonal Condensed Milk Co. v. Brandenburgk, 40 X. J.
Law, in; Norton v. Berlin Iron Bridge Co., 51 X. J. Law, 442.)

The line between those who represent and those who do not represent
a foreign corporation for the purposes of this act is defined in Mulhearn
v. Press Pub. Co., 53 X. J. Law, 150. See also Carroll v. .V. }'. X. If.

&=H. R. Co., 46 Atl. Rep., 708.

In Carroll v. N. Y. N. II. &* //. P. Co., 46 Atl. Rep., 708, it was held
that service on the engineer in charge of defendant's boat for transferring
cars from Jersey City to the Harlem River was not good.

The United States Circuit Court, however, in Deverc v. D. L. &* IT.

R. R. Co., 60 Fed. Rep., 886, held that service on a locomotive engineer
was good.

An officer of a foreign corporation casually within the State on busi-

ness of his own, where the corporation has never transacted any business
within the State, is not a proper person to serve with process against the
company. {Freeholders of Mercer v. Penna. R. R. Co., 42 X. J. Law,
490; Moulin v. Ins. Co., 25 X. J. Law, 57, 61.)

An officer of a foreign corporation who comes into the State for the
purpose of giving testimony is privileged from service of a summons in

an action against the corporation while he is so in attendance as a witness,

and a service made under such circumstances will be set aside. {Mul-
hearn v. Press Pud. Co., 53 X. J. Law, 153.)

Service of process on a person whose only connection with the com-
pany Was a contingent one which had ceased before the commencement
of the action, was held not good. {Security Insurance Co. v. Hass, 17

X.J. L. J.,374.)
See also, as to service on foreign corporations, X. J. &» Camden

Rolling Mill Co. v. Swede Iron Co., 32 N. J. Law, 15.

As to the service of prerogative writs against foreign corporations,

see Sections 102 and 103, post.

8q. When defendant in court.—When the sheriff or other

officer shall return such summons "served" or "summoned,"
the defendant shall be considered as appearing in court, and
may be proceeded against accordingly.

Act of 1875, § 89.

Where a sheriff in making his return added other words after the
statutory indorsement " served," such words were held to be surplusage.

{Norton v. Berlin Iron Bridge Co., 51 X. J. Law, 442.)

90. Proceedings when summons not served.—In case the

sheriff or other officer shall return a summons issued against

any corporation of this state, "not served
-

' or '"not sum- •

moned," and an affidavit shall be made to the satisfaction of the

court that process cannot be served upon it, the court shall

make an order directing the defendant to cause its appearance
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§ 91=92 to be entered to the action, on a day to be specified in the order,

a copy of which order shall be inserted in one of the news-

papers published in this state, for at least three weeks, once in

each week, and a copy thereof shall also be posted in three

public places in this state, as shall be ordered by the court, for

at least three weeks, and if the defendant shall not appear

within the time limited by the order, or within such further

time as the court shall limit, then, on proof of the publication

and posting of the order, the court shall order the clerk to

enter appearance for the defendant, and thereupon the action

shall proceed as if the defendant had entered its appearance to

the action.

Act of 1875, § 90.

9 1

.

No corporation against which an order for publication

shall be made, as aforesaid, shall grant, bargain, sell, alien or

convey any lands, tenements or real estate in this state (in

case the said summons issued out of the supreme court), or

in the countv in which the said summons shall have been

issued (in case the said summons issued out of the circuit

court or the court of common pleas), of which it shall be seized

or entitled to at the time of making such order, until the

plaintiff in the action shall be satisfied his legal demand, or

until judgment shall be entered for the defendants; and the said

action shall be and remain a lien on such lands, tenements and

real estate, from the time of entering the said order for publica-

tion in the minutes of the court, and the said lands, tenements

and real estate shall and may be sold on execution, as if no con-

veyance had been made by the said corporation.

Act of 1875, § 91.

IX.—Remedies Against Officers and Stockholders.

92. Action for liability imposed by act; remedy in chancery.

—When the officers, directors or stockholders of any corpora-

tion shall be liable to pay the debts of the corporation, or any

part thereof, any person to whom they are liable may have an

action against anyone or more of them; and the declaration

shall state the claim against the corporation, and the ground on

which the plaintiff expects to charge the defendants personally;
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or the person to whom they are liable may have his remedy by § 93=95

bill in chancery.

P. L. 1S46, pp. 70-71; P. L. 1849, P- 307; Act of 1875, §§ 93-94.

Sections 92 and 94 relate to cases where officers, directors or stock-

holders are made specifically liable by the provisions of the act for the
payment of the debts of the company, and provide in such cases for actions
by the creditor. (See Section 52, p. 75, ante.) They do not relate to

actions against stockholders to enforce payment of subscriptions for

stock. Such proceedings must be by general creditors' bill for the benefit

of all. ( Wetherbee v. Baker, 35 N. J. Eq., 501, 505.)

Waters v. Quimby is an action under these sections. (27 N. J. Law,
296; 28 Id., 533.)

93- Stockholders, etc., who pay company's debts may re-

cover.—Any officer, director or stockholder who shall pay any
debt of a corporation for which he is made liable by the pro-

visions of this act, may recover the amount so paid, in an action

against the corporation for money paid for its use, in which
action only the property of the corporation shall be liable to be

taken, and not the property of any stockholder.

P. L. 1846, p. 71; P. L. 1849, p. 307; Act of 1875, § 95.

94. Property of director, etc., not to be sold for company's
debt until remedy against the company has been exhausted.

—

No sale or other satisfaction shall be had of the property of any
director or stockholder for any debt of the corporation of which
he is such director or stockholder till judgment be obtained

therefor against such corporation and execution thereon returned

unsatisfied, but any suit brought against any director or stock-

holder for such debts shall stay after execution levied, or other

proceedings to acquire a lien, until such return shall have been

made.
P. L. 1846, p. 71; Act of 1875, § 96.

X.—Foreign Corporations.

9> Foreign corporation may hold and convey lands, etc.

—

Any corporation created by any other state or by any foreign

state, kingdom or government may acquire by devise or other-

wise and hold, mortgage, lease and convey real estate in this

state for the purpose of prosecuting its business or objects or

such real estate as it may acquire by way of mortgage or other-

wise, in the payment of debts due such corporation; provided,
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§ 96=97 such foreign state, kingdom or government, under whose laws

such corporation was created, shall not be at the time of such

purchase at war with the United States.

P. L. 1873, p. 76; Act of 1875, § 99; P. L. 1882, p. 137; P. L. 1883, p.

220; P. L. 1SS7, p. 157.

96. Foreign corporations subject to this act.—Foreign corpo-

rations doing business in this state shall be subject to the pro-

visions of this act, so far as the same can be applied to foreign

corporations.

P. L. 1873, p. 76; Act of 1875, § 103.

The question whether an aggregation of individuals is a corporation,.

or not, is to be determined rather by the faculties and powers conferred

upon the body than by the name or description given to it. Thus a joint

stock association formed under the New York statute was held to be a

corporation in New Jersey, and, as such, empowered to sue and be sued,

not, as is usual, however, in a corporate name, but in the name of desig-

nated officers, as prescribed by the law of its creation. (Edgeworth v.

Wood, 58 N. J. Law, 463.)

As to what constitutes doing business, see notes to § 98.

97. Foreign corporations to file copy of charter, statement,,

etc., before commencing business.—Every foreign corporation,

except banking, insurance, ferry and railroad corporations, before

transacting any business in this state, shall file in the office of

the secretary of state a copy of its charter or certificate of incor-

poration, attested by its president and secretary, under its cor-

porate seal, and a statement attested in like manner of the amount
of its capital stock authorized and the amount actually issued,

the character of the business which it is to transact in this state,

and designating its principal office in this state and an agent

who shall be a domestic corporation or a natural person of full

age actually resident in this state, together with his place of

abode, upon which agent process against such corporation may
be served, and the agency so constituted shall continue until

the substitution, by writing, of another agent; upon the filing

of such copy and statement the secretary of state shall issue to

such corporation a certificate that it is authorized to transact

business in this state, and that the business is such as may be

lawfully transacted by corporations of this state, and he shall

keep a record of all such certificates issued.

P. L. 1894, p. 346; P. L. 1895, p. 293.
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The validity of laws imposing the terms on which foreign corpora- & 98
tions are permitted to do business in a State has been upheld by the
Supreme Court of the United States in several important cases. The first

case was Paul v. Virginia, 8 Wall., 168. It was held that a corporation
is not a citizen within the meaning of that provision of the Constitution
which declares that the citizens of each State shall be entitled to all the
privileges and immunities of citizens of the several States. And Mr.
Justice Field in delivering the opinion of the court said :

" The corpora-
" tion being the mere creation of local law can have no legal existence
" beyond the limits of the sovereignty where created. As said by this
" court in Bank of Augusta v. Earle, ' It must dwell in the place of its
" ' creation and cannot migrate to another sovereignty. The recognition
" ' of its existence either by other States, and the enforcement of its con-
" ' tracts made therein, depend purely upon the comity of those States

—

" ' a comity which is never extended where the existence of the corpora-
" ' tion or the exercise of its powers are prejudicial to their interests or
" ' repugnant to their policy. Having no absolute right of recognition
" ' in other States, but depending for such recognition and the enforce-
" ' ment of its contracts upon their assent, it follows, as a matter of
" ' course, that such assent may be granted upon such terms and condi-
" ' tions as those States may think proper to impose.' "

This doctrine was reaffirmed in the case of Horn Silver Mining Co.

v. New York, 143 U. S., 305, in which Mr. Justice Field, after quoting
from the opinion of the former case, adds :

" This doctrine has been so
" frequently declared by this court that it must be deemed no longer a
" matter of discussion, if any question can ever be considered at rest."

He further declared: " Having the absolute power of excluding the
" foreign corporation the State may, of course, impose such conditions
" upon permitting the corporation to do business within its limits as it

" may judge expedient ; and it may make the grant or privilege depend-
" ent upon the payment of a specific license tax, or a sum proportioned to
" the amount of it's capital." (See also Liverpool Ins. Co. v. Oliver, 10

Wall., 56 ; Ducat v. Chicago, 10 Wall., 410 ; Pembina, &^c, Mining Co.

v. Pennsylvania, 125 IT. S., 181 ; Norfolk, &*c, R. R. Co. v. Pennsyl-
vania, 136 U. S., 114; Hooper v. California, 155 U. S., 648; Parke,
Davis &> Co. v. Roberts, 171 IT. S., 658 ; Blake v. McClung, 172 U. S.,

239 ; Orient Ins. Co. v. Daggs, 172 U. S., 557.)

For a full discussion of the status of foreign corporations, see 6

Thompson on Corporations, Section 7875 et seq.

98. Cannot maintain action until certificate of secretary of

state is obtained.— Until such corporation so transacting business

in this state shall have obtained said certificate of the secretary

of state, it shall not maintain any action in this state, upon any

contract made by it in this state
;
provided, that nothing herein

shall prevent the enforcement of any contract made prior to the

fourteenth day of March, one thousand eight hundred and

ninety-five.

P. L. 1S94, p. 346 ; P. L. 1S95, p. 293.

In Faxon Co. v. Lovett, 60 N. J. Law, 128, it was held that this sec-

tion did not apply when the contract was made without the State.

A corporation which makes a single sale of its product from its office

outside of New Jersey to a person in New Jersey, and takes a guarantee
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§ 99 of payment in New Jersey, does not transact business in the State within

the meaning of the statute. (Delaware &* H. Canal Co. v. Mahlen-
brock, 63 N. J. Law, 281.)

A mortgage is an executed contract, and proceeding to foreclose it is

not an action upon a contract such as is contemplated by the statute for-

bidding unqualified foreign corporations from bringing actions on con-

tracts made within the State. The taking of a mortgage to secure a debt,

by a foreign corporation not in the business of loaning money, is a mere
incident of its business, and is not such an exercise of its corporate func-

tions within the State as is forbidden by the statute. (American Net &*

Twine Co. v. Ginthens et al., 21 N. J. L. J., 190.)

" Our statutes allow a foreign corporation to hold mortgages on lands
" in this State, and complainant is entitled to recover the amount due,
" even though it has not filed the certificate required by Section 97 of the
" Corporation Act." (Manhattan, &°c, Loan Ass'n v. Massareli, 42

Atl. Re\, 284, 285.)

Presumption as to complying with law.—In certiorari proceedings where
the prosecutors in their reasons filed did not question the status of a for-

eign corporation, the court will assume on final hearing that the corpora-

tion has complied with the prerequisites to doing business in New Jersey.

(Benton v. City of Elizabeth, 61 N. J. Law, 411; aff'd 61 N. J. Law, 693. )

99. On death of agent, another to be appointed ; penalty for

failure.—If said agent shall die, remove from the state or be-

come disqualified, such corporation shall forthwith file in the

office of the secretary of state a written appointment of another

agent, attested in the manner above provided, and in case of

the omission to do so within thirty days after such death, re-

moval or disqualification, then the secretary of state, upon

being satisfied that such omission has continued for thirty days,

shall, by entry on the record thereof, revoke the certificate of

authority to transact business within this state, and process

against such corporation in actions upon any liability incurred

within this state before the designation of another agent may,

after such revocation, be served upon the secretary of state; at

the time of such service the plaintiff shall pay to the secretary

of state for the use of the state two dollars, to be included in

the taxable costs of such plaintiff, and the secretary of state

shall forthwith mail a copy of such process to such corporation

at its general office or to the address of some officer thereof, if

known to him.

For provisions as to annual report to be filed by foreign corporation,

penalty for such failure, and service of process in case of failure, see § 43,

ante.
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100. Unlawful to transact business until authority is ob- § 100=1

tained.—Every foreign corporation transacting any business in

any manner whatsoever, directly or indirectly, in this state,

without having first obtained authority therefor, as hereinabove

provided, shall for each offense forfeit to the state the sum of

two hundred dollars, to be recovered with costs in an action

prosecuted by the attorney-general in the name of the state.

P. L. 1S94, p. 346; P. L. 1895, p. 293.

iooa.* Attachment against foreign corporation.—At-
tachments may issue against * * * corporations not
created or recognized as corporations of this state by the
laws of this state and joint stock associations.

§ 4, Attachment Act, P. L. 1901, p. 15S.

Under this section of the attachment act before the Revision of
1901, it seems that a foreign corporation complying with the require-
ments of law to authorize it to carry on business in this State was
not liable to attachment. {Goldmark v. Magnolia Metal Co., 47
Atl. Rep., 720.)

The language of this section is somewhat different from that of
the Revision of 1874 (Gen. Stat., p. 99, £ 7), the words "of this
state " italicized above being new. It is probable, however, that no
change of meaning is effected.

The title of a receiver of a foreign corporation will be protected
against attachment by other foreign corporations. (Merc/icnits' .\'a-

tional Bank of Boston v. Pennsylvania Steel Company, 57 X. J.
Law, 336.)

I o I . Foreign corporations to pay same taxes, etc., required

of New Jersey corporations in other states.—When, by the laws

of any other state or nation, any other or greater taxes, fines,

penalties, licenses, fees or other obligations or requirements are

imposed upon corporations of this state, doing business in such

other state or nation, or upon their agents therein, than the

laws of this state impose upon their corporations or agents

doing business in this state, so long as such laws continue in

force in such foreign state or nation, the same taxes, tines,

penalties, licenses, fees, obligations and requirements of what-

ever kind shall be imposed upon all corporations of such other

state or nation doing business within this state and upon their

agents here; provided, that nothing herein shall be held to

repeal any duty, condition or requirement now imposed by

law upon such corporations of other states or nations transact-

ing business in the state.

P. L. 1894, p. 346; P. L. 1S94, p. 446.

This section is in retaliation for the hostile legislation of some of the

other States regarding foreign corporations.

* Arbitrary number ; section inserted here merely lor coi.venience of reference.
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102=5 1 02. Service of prerogative writ against foreign corporation*
—In any proceeding in any court of this state against a foreign

corporation requiring the use of any prerogative writ, such writ

may be served upon the president, vice-president, secretary or

other head officer, or any director, either personally or by leav-

ing a copy at the dwelling-house or usual place of abode of

such officer or director, or upon any general agent, attorney,

solicitor, superintendent or manager of such corporation.

P. L. 1881, p. 298.

103. How writs may be enforced upon failure to make
return, etc.— In case any such corporation, after the service of

any such writ, as aforesaid, shall neglect or refuse to make a

proper return thereto, or shall neglect or refuse to obey the

command of any such writ, when issued upon any judgment,

order or decree of the supreme court, court of chancery, or any

of the circuit courts of this state, and served as aforesaid, within

the time prescribed by such writ, said court may enforce such

writs by attachment or sequestration of the property, rights and

credits of the corporation within this state.

P. L. 1SS1, p. 298.

See note to Section 87.

XL—Merger of Corporations.

104. Corporations of this state may merge and consolidate.—
Any two or more corporations organized or to be organized

under any law or laws of this state for the purpose of carrying

on any kind of business of the same or a similar nature may
merge or consolidate into a single corporation, which may be

either one of said merging or consolidating corporations, or a

new corporation to be formed bv means of such merger and

consolidation ; but the provisions of this act relative to merger

and consolidation shall not apply to any railroad company, in-

surance company (except companies for the insurance or guar-

anty of the title to lands), banking company, savings bank or

other corporation intended to derive profit from the loan and

use of money, turnpike company or canal company.
P. L. 1883, p. 242 ; P. L. 1SS8, p. 441 ; P. L. 1893, p. 121.

105. Consolidation or merger ; how made.—The consolida-

tion or merger shall be made under the conditions, provisions,,

restrictions, and with the powers hereinafter mentioned :
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I. The directors of the several corporations proposing to § 105

merge or consolidate may enter into a joint agreement under
the corporate seals of the respective corporations, for the merger
or consolidation of said corporations, and prescribing the terms

and conditions thereof, the mode of carrying the same into ef-

fect, the name of the new corporation (if one shall be so formed
or created), or of the consolidated corporation, as the case may
be ; the number, names and places of residence of the first di-

rectors and officers of such new or consolidated corporation

(who shall hold their offices until their successors be chosen or

appointed, either according to law or according to the by-laws
of the said corporation)

; the number of shares of the capital

stock, whether common or preferred, and the amount or par

value of each share of such new or consolidated corporation
;

and the manner of converting the capital stock of each of said

merging or consolidating corporations into the stock or obliga-

tions of such new or consolidated corporation, and in case

of the creation of a new corporation, how and when the direct-

ors and officers shall be chosen or appointed
; together with all

such other provisions and details as such first-mentioned di-

rectors shall deem necessary to perfect the merger consolidation

of said corporation.

II. The agreement shall be submitted to the stockholders

of each of said merging or consolidating corporations, sepa-

rately, at a meeting thereof, to be called for the purpose of tak-

ing the same into consideration; and twenty days' notice of the

time, place and object of such meeting shall be mailed to the

last known post office address of each of such stockholders; and

at the said meetings of stockholders the said agreement of such

directors shall be considered, and a vote of the stockholders of

each corporation by ballot shall be taken separately, for the

adoption or rejection of the same, each share of stock entitling

the holder thereof to one vote, and said ballots shall be cast in

person or by proxy; and if the votes of the holders of two-thirds

of all the capital stock of each of the said merging or consolidat-

ing corporations shall be for the adoption of said agreement,

that fact shall be certified thereon by the secretary of each of the

respective corporations, under the seal thereof, and the agree-

ment, so adopted and so certified, shall be filed in the office of
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106=7 the secretary of state, and shall from thence be deemed and

taken to be the agreement and act of merger or consolidation of

the said corporations, and a copy of said agreement and act of

merger or consolidation, duly certified by the secretary of state

under the seal thereof, shall be evidence of the existence of such

new or consolidated corporation.

P. L. 1883, p. 242; P. L. 1888, p. 441; P. L. 1893, p. 121.

106. Corporations merged or consolidated shall be one cor-

poration,—Upon making and perfecting the said agreement and

act of merger or consolidation, and filing the same in the office

of the secretary of state, the several corporations shall be one

corporation, by the name provided in said agreement (in case a

new corporation shall be created thereby), or by the name of

the consolidated corporation into which said other contracting

corporation or corporations shall be so merged or consolidated,

as the case may be, and possessing all the rights, privileges,

powers and franchises, as well of a public as of private nature,

and being subject to all the restrictions, disabilities and duties

of each of such corporations so merged or consolidated, except

as altered by the provisions of this act.

P. L. 18S3, p. 242; P. L. 18S8, p. 441; P. L. 1893, p. 121.

107. Upon merging or consolidating, rights, etc., to be

vested in new corporation.— Upon the consummation of said

act of merger or consolidation, all and singular, the rights,

privileges, powers and franchises of each of said corporations,

and all property, real, personal and mixed, and all debts due

on whatever account, as well for stock subscriptions as all other

things in action or belonging to each of such corporations, shall

be vested in the consolidated corporation; and all property,

rights, privileges, powers and franchises, and all and every

other interest shall be thereafter as effectually the property of

of the consolidated corporation as they were of the several

and respective former corporations, and the title to any real

estate, whether by deed or otherwise, under the laws of this

state, vested in either of such corporations, shall not revert or

be in any way impaired by reason of this act; provided, that all

rights of creditors and all liens upon the property of either of

said former corporations shall be preserved unimpaired, and
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the respective former corporations may be deemed to continue § 108

in existence, in order to preserve the same ; and all debts, liabili-

ties and duties of either of said former corporations shall thence-

forth attach to said consolidated corporation, and may be

enforced against it to the same extent as if said debts, liabilities

and duties had been incurred or contracted by it.

P. L. 1883, p. 242; P. L. 1888, p. 441; P. L. 1S93, p. 121.

108. Dissenting; stockholder may petition court for appoint-

ment of appraisers.— If any of the corporations so authorized to

merge or consolidate shall have the right to exercise any fran-

chise, for public use, and any stockholder thereof not voting in

favor of such agreement shall dissent therefrom and shall refuse

or neglect to convert his stock into the stock of such consolidated

corporation, or to dispose thereof in the manner and on the

terms specified in such agreement, such dissenting stockholder

or such consolidated corporation may, at any time within thirty

days after the adoption and filing of the agreement of consolida-

tion, apply by petition to the circuit court of the county in

which the chief office of the corporation whose stockholders

shall so dissent or neglect, was or is located, on reasonable

notice to be prescribed by said court to said consolidated cor-

poration, or to such dissenting stockholder, as the case may be,

for the appointment of three disinterested appraisers to appraise

the full market value of his stock, without regard to any depre-

ciation or appreciation thereof in consequence of the said merger

or consolidation, and whose award (or that of a majority of

them) when confirmed by the said court, shall be final and con-

clusive on all parties, and said consolidated corporation shall

pay to such stockholder the value of his stock as aforesaid; and

on receiving such payment, or on a tender thereof, or in case

of any legal disability or absence from the state, on the pay-

ment of such award into said court, said stockholder shall

transfer his stock to the said consolidated corporation to be dis-

posed of by the directors thereof, or to be retained for the benefit

of the remaining stockholders: and in case the said award is

not so paid within thirty days from the filing of said award and

confirmation by said court, and notice thereof to be given in

the manner aforesaid unto said stockholder of said consolidated

corporation, the amount of the award shall be a judgment
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S 109=10 against said corporation, and may be collected as other judg-

ments in said court are by law collectible.

P. L., 1883, p. 242; P. L. 1888, p. 441; P. L. 1893, p. 121.

109. Consolidated corporation authorized to issue bonds and

mortgage property.—When two or more corporations are merged

or consolidated the consolidated corporation shall have power
and authority to issue bonds or other obligations, negotiable or

otherwise, and with or without coupons or interest certificates

thereto attached, to an amount sufficient with its capital stock

to provide for all the payments it will be required to make or

obligations it will be required to assume, in order to effect such

merger or consolidation; to secure the payment of which bonds

or obligations it shall be lawful to mortgage its corporate fran-

chises, rights, privileges and property, real, personal and mixed;

provided, such bonds shall not bear a greater rate of interest

than six per centum per annum; the consolidated corporation

may purchase, acquire, hold and dispose of the stocks of other

corporations of this state or elsewhere, and exercise in respect

thereto all the powers of stockholders thereof, and may issue

capital stock, either common or preferred, or both, to such an

amount as may be necessary, to the stockholders of such merg-

ing or consolidating corporations in exchange or payment for

their original shares, in the manner and on the terms specified

in the agreement of merger or consolidation; which may fix

the amount and provide for the issue of preferred stock based

on the property or stock of the merging or consolidating corpo-

rations conveyed to the consolidated corporation, as well as

upon money capital paid in.

P. L. 1883, p. 242; P. L. 1S88, p. 441; P. L. 1893, p. 121.

XII.—Taxation.

1 10. Real and personal property; how taxed.—All real and

personal property of every corporation shall be taxed the same

as the real and personal property of an individual; provided,

that this action shall not apply to railway, turnpike, insurance,

canal or banking corporations, or to savings banks,* or to

cemeteries, church property, or purely charitable or educational

associations.

Act of 1875, § 105; P. L. 1878, p. 61; P. L. 1879, p. 348; P. L. 1886, p.

345-
. .

* Or to trust companies (P. L. 1899, p. 467).
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At one time corporations were taxed on the full amount of their ^ 110
capital stock paid in and accumulated surplus. The Tax
L. 1S66, p. 1078) provides " that all private corporations of this State, ex-
" cept banking institutions and those which, by virtue of any contract"
(for an instance of such a contract see Singer Mfg. Co. v. Heppen-
tieimer, 58 X. J. Law, 633) " in their charters or other contracts with this
" State, are expressly exempted from taxation, and except mutual life

" insurance companies specially taxed, shall be assessed at the full
" amount of their capital stock, paid in and accumulated surplus; and
" that the person holding the stock shall not be assessed therefor. * * *

" The Act of 1S66 sometimes worked injustice to incorporations by sub-
" jecting them to a tax on the full amount of their capital paid in, making
" no allowance for impairment of capital, and the design of the Laws of
" 1875 and 1S78 (Section 105 of the Corporation Act of 1S75 and the amend-
" ment thereof, corresponding to Section no of the present act), was to
" relieve against that hardship by establishing « fairer and better method
" of taxation by making the property of the corporation the subject of
" taxation instead of the capital stock or stock and surplus. The inten-
" tion was merely to substitute the one method for the other in taxing the
" corporation" {Jersey City Gas Light Co. v. Jersey City, 46 X. J.

Law, 194.)

The effect of the decision above quoted was that so much of the Act
of 18S6 as required the assessment of the full amount of capital paid in

and accumulated surplus was repealed by implication, but that the pro-

vision exempting stock from taxation in the hands of the holders was still

in full force and effect. {Jersey City Gas Light Co. v. fersey City, 46
N. J. Law, 194.)

The constitutionality of this provision has been sustained. (State,

Trenton Iron Co. v. Yard. 42 X. J. Law, 35

The visible personal property of a corporation is assessed and taxed

in the township or ward where such property is found. (P. L. 1S91, p.

192, ^ 6), and other personal property where its principal office is (Gen.

Stat., p. 3294, § 67), and its real estate is assessed in the township or

ward where it is situated. (P. L. 1901, p. 199.)

Real property must be assessed at its true value. (P. L. 1901, pp.

209, 210.)

The taxation which this section comprehends should not be confused

with the franchise tax or license fee which corporations are required to

pay under the Act of 1884. (§ 1 50 et seq.
,
post. ) That is a tax or fee which

the State exacts as a condition to the grant of a corporate franchise and
is not a property tax. Xor on the other hand can the franchise be taxed

as property by virtue of this section or the Tax Act of 1S66. ( Passaic

Water Co. v. Paterson. 56 X. J. Law, 471.) Under this section and the

Act of 1S66, too, only such property as is actually within the State can be

taxed. The franchise tax is based upon the amount of capital stock issued

and outstanding at par, without regard to its actual value. (Singer Mfg.
Co. v. Heppenheimer, 58 X. J. Law, <>33.) The franchise tax is a State

tax; that under the Act of 1S66 is a local tax. (Pipe Line Co. v. Berry,

52 N. J. Law, 30S; s. c, 53 Id., 212.)
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§111=12 XIIL—Lost Certificates of Stock.

ill. New certificates of stock may be issued for certificates

lost or destroyed.—Every corporation may issue a new certifi-

cate of stock in the place of any certificate theretofore issued

by it, alleged to have been lost or destroyed, and the directors

authorizing such issue of a new certificate may, in their discre-

tion, require the owner of the lost or destroyed certificate, or

his legal representatives, to give the corporation a- bond, in

such sum as they may direct, as indemnity against any claim

that may be made against such corporation; a new certificate

may be issued without requiring any bond when, in the judg-

ment of the directors, it is proper so to do.

P. L. :832, p. 205 ; P. L. 1892, p. 166.

A certificate of stock should not be issued to take the place of a lost

certificate without a resolution of the board of directors. The new cer-

tificate should state that it is issued to take the place of a lost certificate,

and the company should always require the party receiving the new cer-

tificate to give it a bond to indemnify the company against any loss by

reason of the issue of such new certificate.

112. Proceeding's in case of refusal to issue new certificate of

stock.— Whenever any corporation shall have refused to issue a

new certificate of stock in place of one theretofore issued by it,

or by any corporation of which it is the lawful successor,

alleged to have been lost or destroyed, the owner of the lost or

destroyed certificate, or his legal representatives, may apply to

the circuit court of the county in which the principal office of

the corporation is located, for an order requiring the corporation

to show cause why it should not be required to issue a new
certificate of stock in place of the en 1 so lost or destroyed; such

application shall be by petition, duly verified, in which shall be

stated the name of the corporation, the number and date of the

certificate, if known or ascertainable by the petitioner, the num-

ber of shares of stock named therein and to whom issued, and

a statement of the circumstances attending such loss or destruc-

tion; thereupon said court shall make an order requiring the

corporation to show cause, at a time and place therein men-

tioned, why it should not be required to issue a new certificate

of stock in place of the one described in the petition; a copy of

the petition and order shall be served upon the president or
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other head officer of the corporation, or on the cashier, secre- § 113

tary or treasurer thereof, personally, at least ten days before the

time designated in the order.

P. L. 1882, p. 205 ; P. L. 1892, p. 166.

1
1 5. Court may proceed in summary manner.—At the time

and place specified in the order, and on proof of due service

thereof, the court shall proceed in a summary manner, and in

such mode as it may deem advisable, to hear the proof and alle-

gations offered in behalf of the petitioner, or the corporation, or

other interested party, relative to the subject-matter of inquiry,

and if upon such inquiry the court shall be satisfied that the

petitioner is the lawful owner of the number of shares of the

capital stock, or any part thereof, described in the petition, and
that the certificate therefor has been lost or destroved and can-

not, after due diligence, be found, and that no sufficient cause

has been shown why a new certificate should not be issued in

place thereof, it shall make an order requiring the corporation

or other party, within such time as shall be therein designated,

to issue and deliver to the petitioner a new certificate for the

number of shares of the capital stock of the corporation, which
shall be specified in the order as owned by the petitioner, and
the certificate for which shall have been lost or destroyed ; in

making the order the court shall direct that the petitioner

deposit such security, or file such bond in such form and with

such security as to the court shall appear sufficient to indemnify

any person other than the petitioner who shall thereafter appear

to be the lawful owner of such certificate stated to be lost or

stolen; and the court may also direct publication of such notice,

either preceding or succeeding the making of such final order,

as it shall deem proper; any person who shall thereafter claim

any rights under the certificate so lost or destroyed shall have

recourse to said indemnity, and the corporation shall be dis-

charged from all liability to such person by reason of compliance

with the order; and obedience to said order may be enforced

by the court by attachment against the officers of the corpora-

tion, on proof of their refusal to comply with the same.

P. L. 1882, p. 205; P. L. 1892, p. 166.



Il6 FEES ON FILING CERTIFICATES.

114=15 XIV.—Fees on Filing Certificates; Sundry Provisions.

114. Fees on filing certificates.—On filing any certificate

or other paper, relative to corporations, in the office of the

secretary of state, the following fees and taxes shall be paid to

the secretary of state, for the use of the state: for certificate of

incorporation, twenty cents for each thousand dollars of the

total amount of capital stock authorized, but in no case less

than twenty-five dollars; increase of capital stock, twenty cents

for each thousand dollars of the total increase authorized, but in

no case less than twenty dollars; consolidation and merger of

corporations, twenty cents for each thousand dollars of capital

authorized, beyond the total authorized capital of the corpora-

tions merged or consolidated, but in no case less than twenty

dollars; extension or renewal of corporate existence of any cor-

poration, the same as required for the original certificate of

organization by this act; dissolution of corporation, change of

name, change of nature of business, amended certificates of

organization (other than those authorizing increase of capital

stock), decrease of capital stock, increase or decrease of par

value of or number of shares, twenty dollars; for filing list of

officers and directors, one dollar; filing copy of charter and

statement of foreign corporation and issuing certificate of au-

thority to transact business, ten dollars, and for all certificates

not hereby provided for, five dollars; provided, that no fees

shall be required to be paid by any religious or charitable society

or association, or educational association having no capital

stock.

Act of 1875, § 24; P. L. 1883, p. 252; P. L. 1893, p. 444.

Under this section the fee for filing a certificate of change of location

of principal office is twenty dollars. By a supplement to the corporation

act another mode of changing such location is given, for which the fee is

five dollars. (See Section 28a, ante.)

I It. Surviving incorporators may designate others for

organization.—When one or more of the commissioners or in-

corporators of any corporation, created by or under any general

or special act, shall have died before the corporation shall have

been organized, pursuant to law, the survivors or survivor may
in writing designate other persons who may take the place and

act instead of those deceased, in the organization; and the
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organization so effected by their aid shall be as effectual in law $ 116=18

as if it had been effected by all the original commissioners or

incorporators.

P. L. 1891, p. 321.

116. Mutual association may create capital stock,—The
members of any mutual association heretofore or hereafter in-

corporated, may provide for and create a capital stock of such
corporation, upon the consent in writing of all the members of

corporation, and may provide for the payment of such stock,

and fix and prescribe the rights and privileges of the stockhold-

ers therein.

P. L. 18S8, p. 186.

117. Secretary of state to compile and publish list of corpo-

rations.—The secretary of state shall annually compile from the

records of his office, and publish a complete list, in alphabetical

order, of the original and amended certificates of incorporation

filed during the preceding year, together with the location of

the principal office of each in this state, the name of the agent

in charge thereof, the amount of the authorized capital stock,

the amount with which business is to be commenced, the date

of filing the certificate and the period for which the corporation

is to continue.

P. L. 1889, p. 160.

118. Repealer; vested rights not impaired.—The act en-

titled "An act concerning corporations" (Revision), approved

April seventh, one thousand eight hundred and seventY-tive,

and all acts amendatory thereof and supplemental thereto, ex-

cept so far as herein expressly re-enacted, are herebv repealed;

but no existing corporation shall be thereby dissolved, nor shall

the powers specified in its charter or certificate of incorpora-

tion be therebv impaired or limited, and vested rights acquired

under the repealed acts and actually exercised and enjoyed shall

not be divested or disturbed, but no special provision relating

to taxation, or immunity or exemption therefrom, contained in

anv special charter, shall be revived or continued by anything

in this act; all acts and parts of acts, general and special, incon-

sistent with this act are hereby repealed; but this repealer shall

not revive any act heretofore repealed.
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I IQ. Corporations may extend corporate existence.

Any corporation, created by special charter, or under a gen-

eral law, for any objects which are allowed by this act, may
extend its corporate existence in the manner prescribed in the

twenty-seventh section of this act; provided, that if such corpo-

ration possesses franchises, powers, privileges, immunities or

advantages which could not be obtained under this act, such

extension shall not continue, renew or extend such franchises,

powers, privileges, immunities or advantages, but the filing of

the certificate of extension shall operate as a waiver and aban-

donment of such franchises, powers, privileges and advantages.

(Supplement of Feb. 2, 1897, P. L., p. 11.)

Supplemental and miscellaneous Acts.

130-* Certain words not to be part of name of corporation.

1. No corporation shall hereafter be organized under the

provisions of '"An act concerning corporations" (Revision of

1896), approved April twenty-first, one thousand eight hundred

and ninety-six, or any amendment thereof or supplement

thereto, with the words "insurance" or "safe deposit" or

" trust company" or "bank" as apart of its name, and no cer-

tificate of incorporation shall be hereafter received for filing or

record or be filed or recorded in any office in this state for the

purpose of effectuating its incorporation.

2. No corporation heretofore organized or doing business

under the aforesaid act shall, by change or amendment of its

name, use the words "insurance" or "safe deposit" or "trust

company " or " bank" or any of them as part of its name, and

no certificate of change or amendment shall be hereafter received

for filing or record or be filed or recorded in any office in this

state for the purpose of effectuating such change.

3. Nothing herein contained shall, however, be construed to

apply to or affect the name of any corporation whose certificate

of incorporation has heretofore been filed with the secretary of

this state.

(Supplement of April 23, 1897 ; P. L., p. 274.)

See also P. L. 1899, p. 431, £1 ; p. 450, £1 ; p. 468, §1.

131. Liabilities created by statutes of other states not to be

enforced in this state.

* From this point the section numbers are entirely arbitrary, being used merely for con-
venience of reference

.
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i. No action or proceeding shall be maintained in any § 131

court of this state against any stockholder, officer or director of
any domestic corporation for the purpose of enforcing any
statutory personal liability of such stockholder, officer or di-

rector for or upon any debt, default or obligation of such cor-

poration, whether such statutory personal liability be deemed
penal or contractual, if such statutory personal liabiltiy be created
by or arise from the statutes or laws ofany other state or forei n
country.

2. No action or proceeding shall be maintained in any court
of law of this state against any stockholder, officer or director

of any domestic or foreign corporation, by or on behalf of

any creditor of such corporation to enforce any statutory per-

sonal liability of such stockholder, officer or director for or

upon any debt, default or obligation of such corporation,

whether such statutory personal liability be deemed penal or

contractual, if such statutory personal liability be created by
or arise from the statutes or laws of any other state or foreign

country, and no pending or future action or proceeding to en-

force any such statutory personal liability shall be maintained

in any court of this state other than in a nature of an equitable

accounting for the proportionate benefit of all parties interested,

to which such corporation and its legal representatives, if any,

and all of its creditors and all of its stockholders shall be neces-

sary parties.

(Supplement of March 30, 1S97; P. L., p. 124.)

Chief Justice Magie, at circuit, on September 29, 1S9S, in the case of

Western National Bank v. Skillman (see 21 N. J. L. J., p. 375), refused

where this act was set up in defense to nonsuit an action to enforce

a liability under the Kansas statutes incurred prior to the passage of
the act, holding that the act was in violation of the provision of the

New Jersey constitution that the legislature shall not pass any law
" impairing the obligation of contracts, or depriving a party of any
remedy for enforcing a contract which existed when the contract was
made."

This act was also declared to be unconstitutional by Judge Gray in

the case of Western National Bank v. Reckless, 96 Fed. Rep., 70.

See also the cases of Hancock Natiotial Bank v. Farmem, 176 U. S.,

640, and Whitman v. National Bank of Oxford, 176 U. S., 559.

As to penal liability, the Supreme Court, in 1858, held that an action

brought by a creditor of a New York manufacturing company against a
resident of New Jersey to recover on a liability incurred under a statute
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$ 132=34 of New York making directors personally liable for corporate debts for

failure to file annual reports, cannot be enforced in this state, on the ground
that one state will not enforce a penal statute of another state. {Derrick-

son v. Smith, 27 N. J. Law, 166.)

132. Certain corporations required to pay employees wages

at least every two weeks*—In 1899 an act was passed by the

legislature entitled "An act to provide for the payment of

wages in lawful money of the United States every two weeks "

(P. L. 1899, p. 69) which requires every corporation "organ-

ized under or acting by virtue of or governed by the provisions

of 'An act concerning corporations (Revision of 1896),' in this

state" to pay its employees in lawful money of the United States

at least every two weeks. The act makes invalid any agree-

ment between the employer and employee for payment at

longer intervals. Corporations violating the act are guilty of

misdemeanor and may be punished by a fine not exceeding

one hundred dollars and not less than twenty-five dollars for

each violation.

133. Corporation may lease its property and franchises to

another corporation.—Any corporation of this state, except

railroad and canal corporations, may hereafter, with the assent

of two-thirds in interest of its stockholders, either in person

or by proxy, lease its property and franchises to any corpo-

ration, and every corporation of this state is hereby author-

ized to take the lease or any assigment thereof, for such terms

and upon such conditions as may be agreed upon, and any

such lease or assignment, or both, heretofore made, are hereby

validated; provided, however, that nothing herein contained

shall be construed to authorize any corporation which is now
specifically prohibited by law or by its certificate of incorpora-

tion from leasing its property or franchises to do so, nor to au-

thorize the leasing by any corporation without the consent of

the legislature, when such consent is now specially required by

any law of this state.

(" An Act concerning corporations," approved March 24, 1899, P. L.

1899. P- 334-)

1 34

.

Errors and omissions in certificate of incorporation cured

by amendment.—Whenever in the certificate of incorporation or

organization of any corporation organized under any general act

of the legislature of this state, there shall be any error or omis-
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sion in the recital of the act under which said corporation is § 135

created, or in the omission of any other matter which is required

to be stated in said certificate, it shall and may be lawful for said

corporation to correct such error in the manner following: The
board of directors of such corporation shall pass a resolution

declaring that such error exists and that said corporation desires

to correct the same, and shall call a meeting of the stockholders

of said corporation to take action upon such resolution; the

meeting of said stockholders shall be held upon such notice as

the by-laws provide, and in the absence of such provision, then

upon ten days' notice given personally or by mail; if two-thirds

in interest of all the stockholders shall vote in favor of the correc-

tion of such error or omission, a certificate of such action shall be

made and signed by the president and secretary under the cor-

porate seal; which said certificate shall be acknowledged or

proved as in the case of deeds of real estate, and such certificate,

together with the written assent, in person or by proxy, of two-
thirds in interest of all the stockholders of said corporation, shall

be filed in the office of the secretary of state, and upon the filing

thereof, the certificate of incorporation or of organization shall be

deemed to be corrected and amended accordingly, and the filing

of said certificate in conformity with this act shall have the same
force and effect as if said certificate of incorporation or organiza-

tion had been originally drafted in conformity with the amend-
ment so made.

(Supplement of March 21, 1899. P. L. 1899, p. 174.)

This act is not of great importance. It is said to have been passed, in

the interest of a water company. The company was organized under
the Water Companies Act of 1876. The certificate of incorporation

recited that it was incorporated under the provisions of " ' An Act for the

construction, maintenance and operation of waterworks for the purpose of

supplying cities, towns and villages of this state with water,' approved
April 21st, 1875," whereas said act was as a matter of fact approved April

21st, i8j6. The error was not discovered until long after the certificate

had been recorded and filed, and as a matter of precaution the directors of

the company are said to have procured the passage of the above act and
immediately filed an amended certificate of incorporation correcting the

error. Sections 27 and 28 fully cover cases of correction of errors.

I3> State taxes must be paid before dissolution.

Hereafter no corporation organized under any law of this

state shall be dissolved by its stockholders until all taxes levied
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§ 136 upon or assessed against such corporation by the state of New
Jersey in accordance with the provisions of an act entitled " An
act to provide for the imposition of state taxes upon certain cor-

porations and for the collection thereof,"' approved April

eighteenth, one thousand eight hundred and eighty-four, and all

acts amendatory thereof or supplementary thereto, shall have

been fully paid, and a certificate to that effect, signed by the

comptroller of the treasury, shall have been annexed to a^d filed

with the certificate of dissolution,

(Supplement of March 23, 1900. P. L. 1900, p. 316.)

This act is intended to prevent corporations from dissolving and dis-

tributing their assets without paying the taxes already due to the State.

136. Purchasers of property and franchises of certain cor-

porations sold by order of court may become a new corporation,

(See "An Act concerning the sale of the property and franchises of

any corporation created by or under any law or laws of this State, except

steam-railroad, canal, turnpike or plank-road companies." Approved
April 16, 1897; P. L. 1897, p. 229.)
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PROVISIONS OF THE EXECUTION ACT
RELATING TO SHARES OF STOCK.

140.* Shares of stock may be taken and sold on execution.

—

Any share or interest in any bank, insurance company or other

joint stock company, that is or may be incorporated under the

authority of this state, or incorporated or established under the

authority of the United States, belonging to the defendant in

execution, may be taken and sold by virtue of such execution,

in the same manner as goods and chattels.

(
" An act respecting any execution." G. S., p. 1415, §4.)

The shares are not bound by delivery of the fi . fa. to the sheriff

against the owner, but may be transferred before an actual lew.
{Princeton Batik v. Crozer, 22 N. J. Law, 383; Rogers v. Stevens, 8

N. J. Eq., 167; Voorhis v. Terhune, 50 X. J. Law, 147.)

141. Officer having custody of books to give certificate to

sheriff.—The clerk, cashier, or other officer of such company,

who has at the time the custody of the books of the company,

shall upon exhibiting to him the writ of execution, give to the

officer having such writ a certificate of the number of shares or

amount of the interest held by the defendant in such company;

and if he shall neglect or refuse so to do. or if he shall willfully

give a false certificate thereof, he shall be liable to the plaintiff for

double the amount of all damages occasioned by such neglect or

false certificate, to be recovered in an action on the case against

him.
(Id-, §50

142. Proceedings when such officer is a non-resident. Notice

of levy.—When the clerk, cashier, or other officer of any joint

stock company that is or hereafter may be incorporated under

the authority of this state, who has the custody of the books of

registry of the stock thereof, shall be non-resident in this state,

it shall be the duty of the sheriff or other officer, receiving a

writ of execution issued out of any court of this state against

* Arbitrary section number; see footnote, p. 118.
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§ 143 the goods and chattels of a defendant in execution holding stock

in such company, to send by mail a notice in writing, directed

to such non-resident clerk, cashier or other officer, at the post-

office nearest his reputed place of residence, stating in such

notice that he, the said sheriff or other officer, holds such writ

of execution, and out of what court, at whose suit, for what
amount, and against whose goods and chattels such writ has

been issued, and that by virtue of said writ, he, the said sheriff

or other officer, seizes and levies upon all the shares of the stock

of such company held by the defendant in execution on the

day of the date of such written notice; and it shall also be the

duty of such sheriff or other officer, on the day of mailing such

notice, as aforesaid, to affix and set up upon any office or place

of business of such company, within his county, a like notice

in writing, and on the same day to serve like notice in writing

upon the president and directors of said company, or upon such

of them as reside in his county, either personally or by leaving

the same at their respective places of abode; and the sending,

setting up and serving of such notices in the manner aforesaid,

shall constitute such levy taken, a valid levy of such writ upon

all shares of stock in such company, held by the defendant in

execution, which have not at the time of the receipt of such

notice by the said clerk, cashier or other officer, who has cus-

tody of the books of registry of the stocks thereof, been act-

ually transferred by the defendant ; and thereafter any transfer

or sale of such shares by the defendant in execution, shall be

void as against the plaintiff in said execution, or any purchaser

of such stock at any sale thereunder.

(Id., §6.)

As to duty of sheriff in levying writ of execution up&n stock, see

Voorhis v. Terhune, 50 N. J. Law, 147.

143. Non-resident officer to return statement and certificate,

&c. Penalty for failure, &c—That the non-resident clerk,

cashier, or other officer in such company, to whom noti< e in

writing is sent, as prescribed in the preceding section, shall

thereupon send forthwith, by mail or otherwise, to the officer

having such writ, a statement of the time when he received

such notice, and a certificate of the number of shares held by

the defendant in such company at the time of the receipt by

him of such notice, not actually transferred on the books o^
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said company; and the said sheriff or other officer shall on § 143

receipt by him of such certificate, insert the number of such

shares in the inventory attached to said writ; and if such clerk,

cashier, or other officer in such company, neglect to send such

certificate as aforesaid, or if he shall willfully send a false certi-

ficate, he shall be liable to the plaintiff for double the amount
of all damages occasioned by such neglect or false certificate,

to be recovered in an action on the case against him; but the

neglect to send, or miscarriage of such certificate, shall not

impair the validity of the levy upon the stock.

(Id., § 7.)
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ANNUAL STATE FRANCHISE TAX.

LAWS OF 1884, CHAPTER 159.

Being "An Act to provide for the imposition of state taxes

upon certain corporations and for the collection thereof, " ap-

proved April 1 8, 1884, including the amendments and supple-

ments to the end of the legislative session of 1901.

150.* State taxation of business corporations; report to state

Board of Assessors.—All corporations incorporated under the

laws of this state, other than those which are subject to the

payment of a state franchise tax assessed upon the basis of gross

receipts, shall make annual return to the state board of asses-

sors on or before the first Tuesday of May in each year, and

shall state therein the amount of the capital stock of such corpo-

ration issued and outstanding; on the first day of January pre-

ceding the making of said return, together with such other

information as may be required by said board to carry out the

provisions of this act, and shall pay an annual license fee or

franchise tax of one-tenth of one per centum on all amounts of

capital stock issued and outstanding up to and including the

sum of three million dollars; on all sums of capital stock issued

and outstanding in excess of three million dollars and not

exceeding five million dollars, an annual license fee or franchise

tax of one-twentieth of one per centum, and the further sum of

fifty dollars per annum per one million dollars, or any part

thereof, on all amounts of capital stock issued and outstanding

in excess of five million dollars; provided, that this act shall not

apply to railway, canal or banking corporations, or to savings

banks, cemeteries or religious corporations, or purely charitable

or purely educational associations not conducted for profit, or

manufacturing or mining corporations at least fifty per centum

of whose capital stock issued and outstanding is invested in

* Arbitrary section number ; see footnote, p. 118.
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mining or manufacturing carried on within this state and which § 150

mining or manufacturing corporations shall have state J in the

annual return to the state board of assessors where the mine or

manufacturing establishment of such corporation or corporations

is or are located, the character of the ores mined or the goods

manufactured, the total amount of its capital stock embarked in

the business of mining or manufacturing and the amount of

capital stock actually employed in New Jersey in carrying on

such mining or manufacturing business: if any manufacturing

or mining company carrying on business in this state shall have

less than fifty per centum of its capital stock, issued and out-

standing, invested in business carried on within this state, such

company shall pay the annual license fee or franchise tax herein

provided for companies not carrying on business in this state,

but shall be entitled, in the computation of such tax, to a deduc-

tion from the amount of its capital stock issued and outstanding

of the assessed value of its real and personal estate so used in

manufacturing or mining.
(Supplement of Feb. 19, 1901 ; P. L. 1901, p. 31.)

The purpose of this act is to correct a practical defect in the Corpora-

tion Tax A^t of 1884. That act requires business corporations to report

annually to the State Board of Assessors, but does not definitely fix the

time for making the report, or the time as of which the report shall be

made. It was the practice of the State Board of Assessors to require such

corporations to make their reports on or before the first Tuesday of May,
stating the amount of capital stock issued and outstanding on the first

day of January preceding. In December, 1900, the Supreme Court, in

the case of Brewing Improvement Company v. State Board of Asses-

sors (47 Atl. Rep., 426), decided that the 18th day of April in each year

was the date on which the capital stock was to form the basis for comput-

ing the annual tax, the Tax Act having taken effect on the 18th day of

April, 1884. The State Board of Assessors then secured the passage

of this act, which gives companies more time for making their reports,

viz., from the first day of January to the first Tuesday of May.

This act also requires all manufacturing corporations to make an-
' nual reports, showing that they are entitled to exemption. The Supreme
Court, in Newark Brass Works v. State Board of Assessors (63 X. J.

Law, 500), had held that such companies were not required to make such

reports.

This act is in effect an amendment of Section 4 of "An Act to provide

for the imposition of state taxes upon certain corporations and for the col-

lection thereof," approved April 18, 18S4.

Application of the Act.
—" The scheme of this particular taxing act

' [Act of April 18, 1S84] seems to be to impose taxes on three classes of
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& 150 " corporations—certain specified corporations doing business in the State

" wherever chartered, those not doing business in this State, but holding

" their charters under State authority, and a class of unspecified corpora-

" tions,which must be few in number, holding charters under and perform-

" ing their functions in the State.

" In the former class different provisions for taxation as amongst
" themselves are adopted, and in the second and third classes named a

" franchise tax is imposed based upon the amount of their capital stock."

{Standard Underground Cable Co. v. Attorney-General', 46 N. J. Eq.,

270.)

As to the first class, both domestic and foreign corporations are in-

cluded. {Pipe Line Co. v. Berry, 52 N. J. Law, 308; s. c, 53 N. J. Law,

212.)

Nature of the tax.—The tax imposed by this act is a license or fran-

chise tax. It is not a tax on property and this section is not a violation of

the clause of the State constitution which provides that " property shall be

" assessed for taxes under general rules, and by uniform rules, according

" to its true value." {Standard Underground Cable Co. v. Attorney-

General, 46 N. J. Eq., 270; Pipe Line Co. v. Berry, 52 N. J. Law, 308;

s. c, 53 N. J. Law, 212; Art. IV., § 7, Par. 12.) The Act of 1866 taxing

property has not been superseded by this act. Taxation under this act

was designed to provide revenue for the State. Taxation under the Act of

1866 is a local tax. {Pipe Line Co. v. Berry, 52 N. J. Law, 308; s. c, 53

N. J.
Law, 212.)

The tax imposed by the Act of 1884 is not a property tax, and is not

subject to diminution because some of the corporation's capital is invested

in letters patent of the United States. {Marsden Co. v. Slate Board of

Assessors, 61 N. J. Law, 461.)

Such tax may be exacted by the State from which the right is derived,

without reference to the nature of the business the corporation may be

authorized to carry on, and is constitutional even as against a domestic

corporation created for the purpose of engaging in commerce with an

adjoining State. The right of corporate existence is in itself indivisible,

and the fee therefor must necessarily be an entirety, no matter where the

property of the company is situated or how its capital is invested or em-

ployed. {State v. State Board of Assessors, 16 N. J. L. J., 210. See

also Honduras Commercial Co. v. State Board of Assessors, 54 N. J.

Law, 278.)

Basis of the tax-—The tax is computed upon the basis of the capital

stock issued and outstanding, and it is held that stock is issued when the

company has received and accepted subscriptions for the same, whether

paid for or not. {American Pig Iron, &*c, Co. v. Assessors, 56 N. J.

Law, 389.)

Continuance of tax.—As long as the corporation exists it is liable

for this franchise tax. It continues after a receiver is appointed and until

the dissolution of the company. {Kirkpatrick v. Assessors, 57 N. J.

Law, 53.)
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The question whether an insolvent corporation whose affairs have S 150
been placed in the hands of a receiver, is subject to the payment of the
franchise tax, has been settled by the decision of the Court of Errors and
Appeals In re United States Car Co. (43 Atl. Rep., 673, decided July 7,

1899). The Court said: " The sole test in determining its liability to

comply with those conditions [the provisions of the statute imposing the

license fee] so long as they remain unrevoked, is the existence or non-
existence of the corporation;" and it was accordingly held that the license

fee assessed against the corporation was entitled to priority in pavment
out of the assets in the hands of the receiver, notwithstanding the fact

that such license fee was imposed upon the corporation subsequent to the

appointment of the receiver, and that the latter had not since his appoint-

ment exercised any of the corporate franchises.

The fact that the company has ceased to do business and to use its

franchise, even though compelled to do so by the decree of a court enjoin-

ing the company from using certain patents which form the basis of the

company's business, does not relieve it from the duty to pay the franchise

tax. If it wishes to withdraw from active business, it must, to escape

taxation, take proceedings to dissolve in the manner prescribed by law.

In case of failure to pay such tax, the act provides that proceedings may
be instituted by the Attorney-General to enjoin the company from exer-

cising its franchises until the tax is paid. (Edison Phonograph Co. v.

Assessors, 55 N. J. Law, 55; Electro-Pneumatic Transit Co.'s Case,

51 X.J. Eq.,71.)

Exemptions from payment of franchise taxes.—A manufacturing corpo-

ration cannot claim the exemption until it has actually located its factory

within the State and begun work under its charter, and it can claim ex-

emption only while it is actually engaged in the business of manufactur-

ing within the State. (Norton Construction Co. v. Assessors, 53 N. J.

Law, 564.) To d ;termine whether the company is within the exception

reference mus'; be had to its actual business, for the business in which the

capital of a company is invested, and not the objects for which the com-
pany was formed, as expressed in the certificate of incorporation, must be

regarded. (Edison Phonograph Co. v. Assessors, 55 N. J. Law, 55.) It

is not necessary that the manufacturing should be carried on directly by
the company. It may, it seems, contract with manufacturing agencies to

manufacture for it, and if the manufacturing is actually carried on within

the State, the conditions of the statute are met. (Phonograph Co. v.

Assessors, 54 N. J. Law, 430.)

Where the capital stock of a manufacturing company is invested in

patents under which it manufactures, it is entitled to exemption for its

capital invested in such patents as are necessary to carry on its manufac-
turing within the State of New Jersey. It must, however, actually man-
ufacture within the State under the patents. (Phonograph Co. v. As-
sessors above cited.) In the case of Edison United Phonograph Co. v.

Assessors, 57 N. J. Law, 520, the total capital was $1,000,000, of which

$999,000 was issued for patent rights. The proof was that those rights

included the right to manufacture speaking machines in New Jersey.
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$ 151 Great Britain, France and some other foreign countries, and to sell and

use such machines only in foreign lands beyond the limits of the United

States and Canada. The company had no factory of its own in New-

Jersey, although it did manufacture through another company located in

New Jersey. But there was no proof as to the amount of capital which

was invested in the right to manufacture within New Jersey, and the

court said that so far as the capital was used in acquiring the right to

manufacture elsewhere, it was not invested in manufacturing within this

State. On the facts presented the court refused to infer that fifty per

cent, was invested in the right to manufacture in New Jersey, and as no

deduction was asked for on account of the capital actually invested in

manufacturing within the State, the taxes were affirmed with costs.

An electric company is not entitled to exemption as a manufacturing

corporation under Section 4 of the Act of 1892, on a showing that it has a

plant in the state and one outside, to which the products of the former

are sent for finishing, and that such product costs more than 50 per cent,

of the finished product, and a claim that the cost of patents owned by it

and covering the processes conducted at the home branch represents the

greater part of the capital, where it also appears that the New Jersey

plant cost less than the foreign plant, and where it is not shown how
much of the stock represented by patents is represented by foreign and

domestic patents, respectively. {Storage Battery Co. v. State Board of
Assessors, 60 N. J. Law, 66 ; aff'd 61 N. J. Law, 290.)

What is manufacturing within the meaning of the act ?—As pointed out

above, it is what the company actually does, and not what it is authorized

by its charter to do, that determines whether a company is engaged in

manufacturing carried on in this State. In construing the statute the

court will give the word " manufacturing " its popular sense. Therefore

it was held that printing and publishing a newspaper is not manufactur-

ing, but that where a company is incorporated " to conduct and prosecute
" the business of book printing and job printing, engraving, electrotyp-

" ing and lithographing," and its capital is invested in the prosecution of

that business, and it manufactures on orders only, it is a manufacturing

company within the meaning of the statute.

{Evening Journal Association v. State Board of Assessors, 47 N.

J. Law, 36; Printing Co. v. Assessors, 51 N. J. Law, 75; see also Ameri-
can Glucose Co. v. State, 43 N. J. Eq., 280 ; Storage Battery Co. v.

Assessors, 60 N. J. Law, 66).

151. Penalties for false statement, or failure to make state-

ment.

If any officer of any company required by this act to make a

return, shall, in such return, make a false statement, he shall be

deemed guilty of perjury ; if any such company shall neglect or

refuse to make such return within the time limited as aforesaid,

the state board of assessors shall ascertain and fix the amount of



ANNUAL STATE TAX. 131

the annual license fee or franchise tax, and the basis upon which § 152=53

the same is determined, in such manner as may be deemed by

them most practicable, and the amount fixed by them shall

stand as such basis of taxation under this act.

(Section 3 of the Act of April 18, 1884, as amended by Act of March
17, 1892; P. L. 1S92, p. 137.)

In People's Inv. Co. v. State Board of Assessors, 48 Atl. Rep., 579,

the Supreme Court held that no penalty is provided for failure to make
the return required by the act, and, in the absence of such return, the

franchise tax cannot be ascertained by using capital stock authorized as a
basis for calculation.

1 =.2. Duties and powers of state board of assessors.

The state board of assessors shall certify and report to the

comptroller of the state, on or before the first Monday of June

in each year, a statement of the basis of the annual license fee

or franchise tax as returned by each company to, or ascertained

by, the said board, and the amount of tax due thereon respect-

ively, at the rates fixed by this act; such tax shall thereupon

become due and payable, and it shall be the dutv of the state

treasurer to receive the same; if the tax of any company
remains unpaid on the first day of July, after the same becomes
due, the same shall thenceforth bear interest at the rate of one

per centum for each month until paid ; the state board of

assessors shall have power to require of any corporation subject

to tax under this act such information or reports touching; the

affairs of such company as may be necessary to carry out the

provisions of this act ; and may require the production of the

books of such company, and may swear and examine witnesses

in relation thereto; the comptroller shall receive as compensa-
tion for his services under this act and under the act entitled

"An act for the taxation of railroad and canal property,"

approved April tenth, one thousand eight hundred and eighty-

four, the sum of five hundred dollars annually.

(Section 5 of the Act of April 18, 1884, as amended by Act of March
17, 1892; P. L. 1892, p. 140.)

153. Tax is a debt; how collected; preferred in case of

insolvency.

Such tax, when determined, shall be a debt due from such

company to the State, for which an action at law maybe main-
tained after the same shall have been in arrears for the period
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§ 154=55 of one month; such tax shall also be a preferred debt in case of

insolvency.

(Section 6 of the Act of April 18, 1884.)

The franchise tax is entitled to priority over liabilities incurred by
the Receiver in carrying on the business of the insolvent corporation, but

not to priority over the Receiver's allowances and his expenses in winding

up the company. {Chesapeake &* Ohio Ry. Co. v. Atlantic Transporta-

tion Co., 4S Atl. Rep., 997.)

I S4- Injunction against company in arrears for three

months*

In addition to other remedies for the collection of such tax

it shall be lawful for the attorney-general, either of his own
motion or upon request of the state comptroller, whenever any

tax due under this act from any company shall have remained

in arrears for a period of three months after the same shall have

become payable, to apply to the court of chancery, by petition

in the name of the state, on five days' notice to such corpora-

tion, which notice may be served in such manner as the chan-

cellor may direct, for an injunction to restrain such corporation

from the exercise of any franchise, or the transaction of any

business within this state until the payment of such tax and in-

terest due thereon, and the costs of such application, to be fixed

by the chancellor; the said court is hereby authorized to grant

such injunction, if a proper case appears, and upon the granting

and service of such injunction, it shall not be lawful for such

company thereafter to exercise any franchise or transact any

business in this state until such injunction be dissolved.

(Section 7 of the Act of April 18, 1884.)

When a " proper case " is presented, the Court of Chancery has no
discretion , but must issue the injunction. {Electro-Pneumatic Transit

Co.'s Case, 51 N. J. Eq., 71.)

155. For failure for two years to pay state tax charter void,

unless governor gives further time.

If any corporation heretofore or hereafter created shall for two
consecutive years neglect or refuse to pay the State any tax

which has been or shall be assessed against it under any law of

this state and made payable into the state treasury, the charter

of such corporation shall be void, and all powers conferred by

law upon such corporation are hereby declared inoperative and

void, unless the governor shall for good cause shown to him,
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give further time for the payment of such taxes, in which case§ Iu.^59

a certificate thereof shall be filed by the governor in the office

of the comptroller, stating the reasons therefor.

(^ 1 of Supplement of April 21, 1896, P. L., 319.)

I =>6. Comptroller to report list of delinquents. Governor to

issue proclamation declaring repeal of charter.

On or before the first Monday of January, in each year the

comptroller shall report to the governor a list of all corporations

which for two years next preceding such report have failed,

neglected or refused to pay the taxes assessed against them
under any law of this state as above, and the governor shall

forthwith issue his proclamation, declaring under this act of the

legislature that the charters of these corporations are repealed.

(£ 2 of Supplement of April 21, 1S96, P. L. 1896, p. 319, as amended by
P. L. 1900, p. 319, P. L. 1901, p. 221.)

[57. Proclamation to be filed and published.

The proclamation of the governor shall be filed in the office

of the secretary of state, and published in such newspapers and

for such length of time as the governor shall designate.

(§ 3 of Supplement of April 21, 1896; P. L. 1896, p. 319.)

1 58. Penalty for exercising- powers under charter after proc-

lamation.

Any person or persons who shall exercise or attempt to ex-

ercise any powers under the charter of any such corporation

after the issuing of such proclamation shall be deemed guilty of

a misdemeanor, and shall be punished by imprisonment not ex-

ceeding one year, or a fine not exceeding one thousand dollars,

or both, in the discretion of the court.

I[§ 4 of Supplement of April 21, 1896; P. L. 1896, p. 319.)

1 59- Attorney-general may proceed against corporations in

arrears ; receiver may be appointed.

After any corporation of this state has failed and neglected

for the space of two consecutive years to pay the taxes

imposed on it by law, and the comptroller of this state shall

have reported such corporation to the governor of this state, as

provided in said amendatory act, then it shall be lawful for the

attorney-general of this state to proceed against said corporation

in the court of chancery of this state for the appointment of a
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§ 159 receiver, or otherwise, and the said court in such proceeding

shall ascertain the amount of the taxes remaining due and

unpaid by such corporation to the state of New Jersey, and shall

enter a final decree for the amount so ascertained, and there-

upon a fierifacias or other process shall issue for the collection

of the same as other debts are collected, and if no property

which may be seized and sold on fieri facias shall be found

within the said state of New Jersey, sufficient to pay such

decree, the said court shall further order and decree that the said

corporation, within ten days from and after the service of

notice of such decree upon any officer of said corporation upon

whom service of process may be lawfully made, or such notice

as the court shall direct, shall assign and transfer to the trustees

or receiver appointed by the court, any chose in action, or any

patent or patents, or any assignment of, or license under any

patented invention or inventions owned by, leased or licensed

to or controlled in whole or in part by said corporation, to be

sold by said receiver or trustee for the satisfaction of such

decree, and no injunction theretofore issued nor any forfeiture

of the charter of any such corporation shall be held to exempt

such corporation from compliance with such order of the court;

and if the said corporation shall neglect or refuse within ten

days from and after the service of such notice of such decree to

assign and transfer the same to such receiver or trustee for sale

as aforesaid, it shall be the duty of said court to appoint a trus-

tee to make the assignment of the same, in the name and on

behalf of such corporation, to the receiver or trustee appointed

to make such sale, and the said receiver or trustee shall

thereupon, after such notice and in such manner as required

for the sale under fieri facias of personal property, sell the

same to the highest bidder, and the said receiver or trustee,

upon the payment of the purchase-money, shall execute and

deliver to such purchaser an assignment and transfer of all the

patents and interests of the corporation so sold, which assign-

ment or transfer shall vest in the purchaser a valid title to all the

right, title and interest whatsoever of the said corporation

therein, and the proceeds of such sale shall be applied to the

payment of such unpaid taxes, together with the costs of said

proceedings.

(§ 5 of Supplement oi April 21, 1896 ; P. L. 1896, p. 319.)
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1 60. Governor may correct mistake where corporation inad- j!
Io0=62

vertently reported.

Whenever it is established to the satisfaction of the governor

that any corporation named in said proclamation has not neg-

lected or refused to pay said tax within two consecutive years,

or has been inadvertently reported to the governor by the

comptroller as refusing or neglecting to pay the same as afore-

said, that the governor be and he is hereby authorized to cor-

rect such mistake, and to make the same known by filing his

proclamation to that effect in the office of the secretary of state.

(§ 6 of Supplement of April 21, 1896 ; P. L. 1896, p. 319.)

161. Governor, with advice of attorney-general, may renew

void charters.

If the charter of any corporation heretofore or hereafter

created, shall become inoperative or void by proclamation of

the governor, or by operation of law, for non-payment of taxes,

the governor, by and with the advice of the attorney-general,

may, at any time within two years thereafter, or after the

default in the payment of such taxes, upon payment by said

corporation to the secretary of state of such sum in lieu of taxes

and penalties as to them may seem reasonable, but in no case

to be less than the fees required as upon the filing of the orig-

inal certificate of incorporation, permit such corporation to be

reinstated and entitled to all its franchises and privileges, and

upon such payment as aforesaid the secretary of state shall issue

his certificate entitling such corporation to continue its said

business and its said franchises.

Nothing herein contained shall relieve said corporation from

penalty of forfeiture of franchises in case of failure to pay future

taxes imposed as in said act provided.

(Supplement of March 25, 189S; P. L., p. 182.)

162. Proceedings for readjustment of excessive or unjust

assessment.

The officers of any corporation who shall consider the tax-

levied under the provisions of an act to which this act is a

further supplement, excessive or otherwise unjust, may make

application to the state board of assessors for a review of the

assessment and a readjustment of the tax; provided, there

be filed with the said board within three months from the date
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§ 162=04 of assessment a petition of appeal, duly verified according to

law, stating specifically the grounds upon which the appeal is

taken and the reasons why the tax is considered excessive or

unjust; the state board of assessors shall thereupon proceed to

investigate the contentions raised by the said petition of appeal;

and for the purpose of such hearing, the officers of said corpo-

ration may be summoned to appear before said board, either in

person or by attorney, and questioned as to the statements set

forth in the said petition of appeal; if, in the opinion of a

majority of the board, it shall appear that the tax so levied as

aforesaid is excessive or unjust, they shall thereupon require

the officers of the corporation to file with the board a corrected

return, and upon said corrected return the assessment shall be

adjusted and the tax reduced or amended as in the opinion of

the board shall seem proper.

(§ 1 of Supplement of April 8, 1897; P. L., p. 178.)

In People s Inv. Co. v. State Board of Assessors, 48 Atl. Rep., 579,

the Supreme Court held that the method of review prescribed by this act

was not exclusive; that certiorari would still lie.

163. Right of appeal waived after three months.

If the petition of appeal shall not be filed within three

months from the date of assessment, as aforesaid, the right to

appeal to the state board shall be considered and treated as hav-

ing been waived and the amount of tax levied shall be payable

and collected as other taxes levied by said board.

(§ 2 of Supplement of April 8, 1897; P. L., 1S97, p. 17S.)

164. Taxes illegally assessed to be refunded.

When any corporation upon which taxes have been or shall

be levied under the provisions of the act to which this is a sup-

plement shall afterwards be found by the state board of asses-

sors to be not liable under the said act for such tax, it shall be

the dutv of the said board to report and certify to the comp-

troller of the treasury the fact that such corporation has been

found to be exempt from the tax imposed by the said act, and

to cancel and declare null and void any taxes which may have

been or shall be imposed upon such exempted corporation, and

if any corporation has paid or shall pay the tax so improperly

levied, the comptroller of the treasury shall be and is hereby

authorized upon receipt of such certificate, to draw his warrant

upon the state treasurer in favor of the proper officer of such
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corporation for any and all of such taxes which have been or § 165

shall be paid into the state treasury.

(Supplement of March i, 1888 ; P. L., p. 11S.)

" We understand this supplement to be applicable to cases in which
this court, on certiorari, adjudges the tax imposed to be unlawful in

whole or in part, and to enable the court in such cases, by proper proceed-
ings against the state board of assessors and the financial officers of the
state, to compel the restoration of the unlawful tax paid. Thus the court
can administer complete justice between the state and the corporation,
without restraining the collection of the tax." {Singer Sewing Machine
Co. v. Assessors, 54 N. J. Law, 90.)

165. Erroneous assessments; court may fix amount.—That

no tax, assessment or water rate, imposed or levied in this

state, shall be set aside or reversed in any court of law or

equity in any action, suit or proceeding for any irregularity or

defect in form, or illegality in assessing, laying or levying any

such tax, assessment or rate, or in the proceeding for collecting

the same, if the person against whom, or the property upon

which such tax, assessment or rate is assessed or laid is, in

fact, liable to taxation, or assessment or imposition of such

water rate, in respect of the purposes for which such tax,

assessment or rate is levied, assessed or laid; and the court in

which any action, suit or proceeding is or shall be pending to

review any such tax, assessment or water rate is required to

amend all irregularities, or errors, or defects, and is empowered,
if need be, to ascertain and determine for what sum such

person or property was legally liable to taxation, or assessment,

or water rate, and by order or decree to fix the amount
thereof; and the sum so fixed shall be the amount of tax, assess-

ment or water rate for which such person or property shall be

liable, and the same shall be and remain a first lien or charge

upon the property and persons, and collectible in the manner
provided by law, the same as if such tax, assessment or water

rate had been legally levied, assessed or imposed in the first

instance by the city, town, township, commission, board or

other authority attempting to make, impose or levy the same;

it shall be the duty of the court to make a proper levy, imposi-

tion or assessment in all cases in which there may lawfully be

an assessment, imposition or levy; and such court is hereby

given full and ample authority to make a lawful levy, assess-

ment or imposition.

(Act of March 23, 1SS1 ; Gen. Stat. § 3404.)
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ASSOCIATIONS NOT FOR PECUNIARY
PROFIT.

LAWS OF \ 898, CHAPTER 18U

Being " An act to incorporate associations not for pecuniary

profit," as amended to the end of the legislative session of

1901.

200.* Formation ; certificate of incorporation.—Any five or

more persons, societies, associations or clubs who shall desire

to associate themselves for any lawful purpose other than for

pecuniary profit, may make, sign and acknowledge before any

person authorized to take the acknowledgment and proof of

deeds in this state and file in the office of the secretary of state

and record in the office of the clerk of the county in which the

principal business of the corporation is to be conducted, a certi-

ficate in writing in which shall be stated the name or title by

which such corporation is to be known in law, the purpose for

which it is formed, the place where it is to be located, or its

business conducted, the number of the trustees, which shall be

not less than five, and the names of the trustees selected for the

first year of its existence
;
provided, that in case the purposes,

objects or business of said corporation are to be carried on in

whole or in part outside of this state, said corporation shall

maintain an office in this state, with a resident agent in charge

thereof during business hours, upon whom process against

said corporation may be served ;
and provided further, that in

that case the said certificate shall set forth the location of said

office and the name of said agent.

(§ 1 as amended by Chap. 121, Laws of 1901 ; P. L., 1901, p. 270.)

201. Certificate may contain certain other matters.—The
certificate may at the option of the incorporators contain pro-

visions prescribing the qualification of officers and members
whereby they may be required to be members in good standing

of any fraternal, religious or beneficiary order or society or

* Arbitrary section number ; see footnote, p. 118.
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of any fire or police force or have other prescribed qualifica- § 202=03

tions, which provisions shall be binding on the members and

officers, and the certificate may contain any other provision for

the regulation of the business and conduct of the affairs of the

association, and any limitation or regulation of the powers of

the corporation and of its officers and members, not inconsist-

ent with law or this act, which the incorporators may choose to

insert.

(§2.)

202. General powers.—Upon filing the certificate as afore-

said, the persons who shall have signed and acknowledged
such certificate and their associates and successors, shall there-

upon by virtue of this act be a body politic and corporate by the

name stated in such certificate, and as such shall have power:

I. To have perpetual succession by its corporate name;
II. To sue and be sued, complain and defend, in any court

of law or equity;

III. To make and use a common seal and alter the same at

pleasure;

IV. To appoint such officers, managers and agents as the

business of the corporation may require;

V. To make by-laws, not inconsistent with the laws of the

state or of the United States, for the management of its property

and the regulation of its affairs;

VI. To contract and be contracted with;

VII. To take and hold by lease, gift, purchase, grant, de-

vise or bequest any property, real or personal, for the objects

of the corporation; borrow money for the purposes of the cor-

poration and issue bonds therefor, and to secure the same by
mortgage

;

VIII. To exercise any corporate powers necessarv to the

exercise of the powers above enumerated and given.

(§3-)

20}. Trustees; elections; vacancies*—The business of the

association shall be conducted by the trustees, subject to the

by-laws which shall be passed by the members; the trustees

shall be elected by the members and shall hold office for one

year, or such term as the by-laws provide, and until their suc-

cessors shall be elected; a majority of the trustees must be
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§ 204=05 residents of this state; there shall be a president, secretary and

treasurer, to be chosen by the trustees, unless the by-laws

provide for the election of any of them by the members ; either

the president or secretary may be eligible to the office of treas-

urer, if the by-laws so provide; whenever trustees, managers

or directors shall be elected, a certificate under the seal of the

corporation, giving the names of those elected and the term of

their office, shall be filed in the office of the clerk of the county

in which the original certificate was filed; vacancies shall be

filled in the manner provided in the by-laws, and upon filling

any vacancy a like certificate shall be filed; there shall be paid

to the county clerk a fee of twenty-five cents for filing and in-

dexing each certificate, and to the secretary of state a fee of one

dollar upon filing each certificate.

(§4-)

204. Other corporations not for pecuniary profit may incor-

porate under this act.—Any corporation not for pecuniary profit,

heretofore incorporated under the provisions of any act, general,

special or private in this state, may become incorporated under

the provisions of this act, in the same manner as if it had not

previously been incorporated; in each case the new corporation

shall be entitled to and invested with all the real and personal

estate of the old corporation, in like manner and to the same
extent as the old corporation, subject to all debts and liabilities.

(%5-)

205. Associations may combine ; may change name.—Any
two or more associations not for pecuniary profit, formed for

similar objects under this act or any other act, may combine under

this act by vote of the managers or trustees, ratified by vote of a

majority of the members of each association, which combination

shall be effected by certificate made and filed pursuant to the first

section of this act, which certificate shall also set forth the names
of the companies combined and the terms of the combination and

the date and particulars of the approval thereof by the managers

or trustees and by the members, and the property of the former

associations may be transferred and conveyed to the new one;

subject, however, to any trusts on which it may be held; the

name of any association may be changed by authority of its

trustees or managers and of a majority of its members, by cer-
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tificate made and filed in the office of the secretary of state and § 206=07

county clerk setting forth the facts required in section one and

in addition the former name of the company and the date of the

approval of the change by the trustees or managers and by the

members; the statement of facts in such certificate of a com-
bination or change of name shall be verified by oath; no suit by

or against any company shall be affected by such combination

or change of name.

(§6.)

[Sections 7 and 8 relate exclusively to societies for the prevention of

cruelty to children
]

206. Certificate of incorporation may provide for death bens-

fits, etc.— It shall be lawful for associations incorporated under

this act, where their certificate of incorporation so specifies, to

provide for the relief of disabled or destitute members or their

families and to maintain a fund for that purpose, or to contract

with their members to pay death benefits according to the rules

or by-laws adopted by such associations, and to agree to pay

the same to the husband, wife, father, mother, son, daughter,

brother, sister or legal representative of such member, after his

or her death, which contract the beneficiary therein named
shall have full legal power to enforce in proceedings at law or

equitv.

(§9-)
[Section 10 relates exclusively to orphan asylums.]

207. Dissolution.—Whenever, in the judgment of any cor-

poration, organized under the provisions of this act, it shall be

deemed advisable and most for the benefit of such corporation

that the same should be dissolved, it shall and may be lawful

for such corporation, within ten days after the adoption of a

resolution to that effect by said corporation, to cause written or

printed notice of the adoption of such resolution to be mailed

to each and every member of said corporation, residing in the

United States, and also within ten days to cause a like notice to

be published in one or more newspapers published and circu-

lated in the county wherein such corporation shall have their

place of meeting, at least four weeks successively, once a week
next preceding the time appointed for the same, of a meeting
of such members of said corporation, to be held at the usual

place of meeting of said corporation, in such county, to take
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§ 208=09 action upon such resolution, and which meeting may, on the

day so appointed, by the consent of a majority of the said

members present, be adjourned from time to time for not less

than one week at any time, of which adjourned meeting notice

by advertisement in such paper shall be given; and if at any

such meeting two-thirds of all the members then present shall

consent by resolution that such dissolution shall take place,

then and in such case such corporation shall, upon filing a cer-

tificate of such consent duly attested by their secretary, in the

office of the secretary of state, and receiving from him a certifi-

cate that such certificate of consent has been filed, b: dissolved,

and the said corporation shall cause such certificate to be pub-

lished four weeks successively, at least once in each week, in

one or more of the newspapers published and circulated in the

county in which such corporation has had its place of meeting;

provided, that the secretary of state shall not issue the certifi-

cate of dissolution hereinbefore mentioned until satisfied by due

proof that the requirements aforesaid have been fully complied

with by such corporation; and provided further, that no dis-

tribution of the assets of any corporation affected by this act

shall be made until the debts of such corporation shall have been

fully satisfied, nor shall any property be diverted from any trust

created by the donor or grantor.

(§"•)

208. Associations must be formed under this act ; all may be

altered or repealed.—No corporation, association or society

authorized by this act and having no capital stock shall be

formed under any other act; this act is subject to any altera-

tion or modification which may be hereafter enacted by general

law as to the amount of real and personal property to be held

by the corporations herein provided for.

(§12.)

209. Repealer.—All acts and parts of acts, general and

special, inconsistent with this act are hereby repealed ; but no

existing corporation shall be thereby dissolved, and nothing

herein contained shall impair or annul any vested rights, privi-

leges or powers actually exercised and enjoyed by any corpora-

tion under any law hereby repealed.

(§ 13.)
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210. Amended certificate.— It shall be lawful for the trustees

of any association incorporated under the authority of the act

to which this is a supplement, to record with the clerk of the

county in which its original certificate of incorporation was
recorded, and tile with the secretary of state an amended cer-

tificate, duly signed and acknowledged by the said trustees as

required for certificates of incorporation under the act to which

this is a supplement, modifying, changing or altering its orig-

inal certificate of incorporation, in whole or in part, which

amended certificate shall take the place of the original certificate

of incorporation; provided, however, that such amended cer-

tificate of incorporation shall have been first submitted to the

members of such association, present at a general or special

meeting of such association, and the execution, recording and

filing thereof authorized by the vote of a majority of such

members present at such meeting; which facts required by

this proviso shall be verified by the oaths of the president and

secretary of such association in writing annexed to such

amended certificate; and the certificate of the secretary of state

that such certificate and verification have been filed in his office

shall be taken and accepted as evidence of such change or

alteration in all courts and places; and provided further, that

nothing herein shall permit the insertion of any matter not in

conformity with the act to which this is a supplement, and that

this act shall not in any manner affect any proceedings pending

in any court.

(Supplement of February 27, 1901; P. L. 1901, p. 40.)

§ 210
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FORM OF CERTIFICATE OF INCORPORATION OF ASSOCIATION
NOT FOR PECUNIARY PROFIT.

The undersigned persons desiring to associate themselves into a

corporation pursuant to an act of the Legislature of the State of New-

Jersey, entitled " An Act to incorporate associations not for pecuniary

profit," approved April 21, 189S, do hereby certify:

I. That the name by which such corporation is to be known in

law is

II. That the purpose for which it is formed is

III. The corporation is to be located, and its principal business is to

be conducted in the Township of , in the County of

, State of New Jersey.

IV. The number of Trustees shall be , and the names of the

Trustees selected for the first year are

Name. Residence.

V. The corporation may have an office outside of the State of New
Jersey for the convenience- of its officers and trustees and where meetings
of the trustees may be held at such places as may be determined by its

trustees.

VI. The corporation shall maintain an office in the State of New
Jersey, at Street, , in the County of

,

and shall be the resident agent in charge
of such office, upon whom process against the corporation may be served.

In Witness Whereof, we have hereunto set our hands and seals

the day of , 190 .

[ado acknowledgment; see form 4, post.\
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NOTES OF DECISIONS.

ACKNOWLEDGMENT.
There has been some controversy in New Jersey as to whether a

corporation could acknowledge a deed, or whether the execution had to be
proved by a subscribing witness. The Court of Errors and Appeals in

1S90 decided that the deed of a corporation may be lawfully acknowledged
by the representative of the corporation having authority to execute the

deed in its behalf. {Hopper v. Lovejoy, 47 N. J. Eq., 573.)

The usual practice, however, is to prove the execution of the deed

by a subscribing witness. An affidavit proving the signature of the presi-

dent of the corporation to a conditional bill of sale, and the affixing of the

corporate seal, were held to be a sufficient compliance with P. L. 1895, p.

158 (2 G. S., p. 706), requiring such contracts to be "acknowledged."
{General Electric Co. v. Transit Equipment Co., 57 N. J. Eq., 460.)

BONDS.

Bona.-fide holders.—A receiver had been appointed. An agreement

was made to give each creditor four time notes. The receiver was dis-

charged. Two of the creditors received no notes. Payment of the first

series of the notes was defaulted. It was then proposed to issue corpo-

rate bonds and take up the notes. A majority of the creditors accepted,

and bonds were issued to them, some retaining their notes and others

being paid in cash. Held, that the creditors who took bonds issued to

take up the notes were not bona-fide holders. {Skirm et a I. v. Eastern
Rubber Mfg. Co., 57 N. J. Eq., 179. See also Batik v. Sprague, 21

N. J. Eq., 530; Sewellx. R. R. Co., 9 Atl. Rep., 785.)

Presentation of coupons.
—
"When a mortgage to secure the payment

of the principal of certain bonds at a specified day and the interest

thereon according to the provisions of coupons attached to the bonds, con-

tains a covenant that at a fixed time after default in the payment of in-

terest and after demand, the principal shall become immediately due and
the bonds and coupons are payable at a designated place, default in the

payment of interest within the meaning of that covenant will result from

the non-payment of the coupons, although not presented at the designated

place and payment demanded. {Security Trust <S^> Safe Deposit Co. v.

.\\-<.> Jersey Paper Board &* Wall Paper Mfg. Co., 57 N. J. Eq., 603.)

DIVIDENDS.

A bill filed by a stockholder of a corporation, averring that there are

accumulated profits of its business not reserved for working capital under
the statute, and praying that its directors should meet and declare a divi-

dend out of such accumulated profits, is not demurrable. {Grlffing v.

A. A. Grlffing Iron Co., 48 Atl. Rep., 910.)

A stockholder's bill alleged the payment of a large dividend, but that

the corporation also had a large accumulation of profits which should be
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distributed as dividends, but it was not stated that such, sum was larger

than the stockholders had fixed as a reserve. Held, That the bill was
not sufficient to show that such accumulated profits should be distributed

among the stockholders, since it would be presumed that such sum was
reserved by the stockholders as a working capital. ( Trimble v. American
Sugar Refining Co., 48 Atl. Rep., 912.)

The mere fact that a corporation has a large amount of surplus does

not entitle a single stockholder to compel its distribution by a bill in

equity. {Trimble v. American Sugar Refining Co., 48 Atl. Rep., 912.)

DOMICILE.

Corporation may have more than one domicile.—In National Fire In-

surance Company ofHartford x. Chambers (53 N. J. Eq. ,46s) it was held

that a corporation is capable of having several domiciles and of being

sued at the same time in more than one jurisdiction, the Court of Chancery
repudiating the doctrine of Douglas v. The Insurance Company (138

N. Y., 209).

INSPECTION OF BOOKS.

Interrogatories under § 155 of the Practice Act cannot lawfully de-

mand from a corporate opponent inspection or copy of books, papers, or

documents in the possession or under the control of the corporation.

( Wolters v. Fidelity Trust Co., 46 Atl. Rep., 627.)

Where a stockholder wishes a discovery of the financial condition of

the corporation, his remedy is not by a bill in equity for discovery, but by
mandamus to compel an inspection of the books, aided, if necessary, by
a petition under the statute to compel the corporation to bring the books
into the State for such purpose. ( Trimble v. American Sugar Refining
Co., 48 Atl. Rep., 912.)

MARRIED WOMEN.
The circumstance that a married woman is the owner of the majority

of stock in a corporation does not enable her to bind herself to pay its

debts. {Allen v. Beebe, 63 N. J. Law, 377.)

RECEIVERS.

Conflict of laws.—A New York corporation, in contemplation of in-

solvency, gave a mortgage on lands located in New Jersey to citizens of

New Jersey. The general laws of New York forbade a mortgage by a
company in contemplation of insolvency. Held, that although the com-
pany brought with it to New Jersey its charter powers, it did not bring
the general laws of the State of New York; that it had power in its

charter and under New Jersey laws to mortgage its property, and that

the general laws of New York had no effect to restrain its action.

(Boehme v. Rail, 51 N. J. Eq., 541.)

REORGANIZATION.

Reorganization of corporations: Who may enforce agreements as to new
.stock.—A new company was formed to take over the assets of an old
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company, and an agreement was made with the stockholders of the old com-
pany to issue stock of the new company share for share for stock of the old

company. Held, that suit for specific performance would lie at instance

of an individual stockholder of the old company who might sue for him-

self alone, and that neither the old company nor the stockholders were

necessary parties. {Fletcher v. Newark Telephone Co., 55 N. J. Eq., 47.)

RESTRAINT OF TRADE.

A contract that the vendor of a business and its good-will will not

engage in a competitive business, although a contract in restraint of trade

is not opposed to public policy, but is valid and enforceable when the

restraint contracted for is partial and is reasonably required for the pro-

tection of the purchaser in the use and enjoyment of the business pur-

chased, and is not otherwise injurious to public interests. ( Trenton
Potteries Co. v. Olypha?it, 58 N. J. Eq., 507.)

RECEIVERS.

Petition to vacate appointment.—After a receiver was appointed the

defendant filed a petition setting up new facts and praying that the

appointment of receiver be vacated; held, that it was not necessary to

file a bill in the nature of a bill of review to obtain the relief asked for

in the petition. A bill of review is necessary only after final decree.

{Franklin Electric Light Co. v. Fort Wayne Electric Corporation, 58

N.J. Eq.,543-)
STOCKHOLDERS' SUITS.

Where a stockholder, owning a small portion of the stock of a cor-

poration, brings suit in equity for an alleged misconduct in the manage-
ment of the corporation business, he must show a clear cause by distinct,

affirmative allegations, even if they include allegations of a negative

character. {Trimble v. American Sugar Refining Co., 48 Atl. Rep.,

912.)
TAXES.

P.sturns made by officer not binding on receiver.—A receiver of an
insolvent corporation is not estopped by a return of the secretary made
immediately prior to the appointment of a receiver from questioning

a franchise tax based thereon. {Kirkpatrick v. Assessors, 57 N. J.

Law, 53.)
"TRUSTS."

"Trusts": Power of court of equity to restrain.—A court of equity

does not possess power to restrain a corporation organized under the

forms of law from performing acts within its corporate power because the

purpose of the incorporators may have been to establish a monopoly.

Quo warranto is the appropriate procedure to challenge the rights of a

corporation to exercise its franchises. {Stockton v. American Tobacco

Co., 55 N. J. Eq., 352; aff'd 56 N. J. Eq., 847.)

Unlawful combinations.— " It may be conceded that if this corpora-

tion had entered into an agreement with other manufacturers of these
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goods, whether those manufacturers were individuals or corporations, by
which agreement prices were to be fixed and competition paralyzed, such

an arrangement would be a subject of equitable cognizance. Such was

the case of Stockton, Attorney-General, v. Central Railroad Co. and
Philadelphia &= Reading Railroad Co., 50 N. J. Eq., 52. In that case

the defending corporations had entered into a contract to lease the Central

Railroad to what was substantially the Philadelphia and Reading Rail-

road. The lease was declared not only to be ultra vires, but to be made
for the purpose of creating a monopoly in coal. The right of either of

these companies to regulate its own business, whether it involved the

fixing of the price for which coal should be sold, or to whom it should be

sold, was not involved, nor were the corporate powers of the company
curtailed. What was done by the Court of Chancery was to annul a con-

tract made by one company with another corporation, entirely aside from

its corporate power and executed for an illegal purpose." {Id., at pp. jb-j,

368.)

Same.—A stockholder cannot enjoin a corporation, which is engaged
in refining and selling sugar, from selling its product below cost, on the

ground that it is doing so for the purpose of forcing a rival concern into

an unlawful combination, since neither of the corporations has a natural

monopoly, and the public cannot object to their acting in combination.

(Trimble v. American Sugar Refining Co., 48 Atl. Rep., 912.)

Corporation may purchase and hold property unrestrictedly.—A person

engaged in any manufacture or trade, having a right to acquire and
possess property and to do with it what he chooses, may lawfully buy the

business of any of his competitors. If his capital was large enough to

enable him to buy the business of all competitors, the last purchase would
completely exclude competition, at least for a time; but in the absence of

legislative restrictions, if such could be imposed, upon the acquisition of

such property and its use when so acquired, the courts could impose* no
limitation. They would be obliged to enforce such contracts, notwith-

standing the effect was to diminish, or even to exclude, competition.

Under our liberal corporation laws, corporate authority may be acquired

by an aggregation of individuals, organized as prescribed, to engage in

and carry on almost every conceivable manufacture or trade. Such cor-

porations are empowered to purchase, hold and use property appropriate

to their business. They may also purchase and hold the stock of other

corporations. Under such powers it is obvious that a corporation may
purchase the plant and business of competing individuals and concerns.

In the absence of prohibition or limitation on their powers in this respect,

it is impossible for the courts to pronounce acts done under legislative

grant to be inimical to public policy. It follows that a corporation

empowered to carry on a particular business may lawfully purchase the

plant and business of competitors, although such purchases may diminish,

or, for a time at least, destroy competition. Contracts for such purchases
cannot be refused enforcement. (Trenton Potteries Co. v. Olyphant, 5S

N. J. Eq., 507.)
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Consolidation held no monopoly.—Consolidation of two rival con-

cerns engaged in mining zinc ore was held not against public policy as
tending to create a monopoly. {Meredith v. N. J. Zinc &*> Iron Co., 55
N. J. Eq., 211; aff'd 56 N. J. Eq., 454.)

Non-competitive contracts.—Contracts for non-competition are within
the exercise of powers incident to corporate management and business.

(Ellerman v. Chicago June. Ry., &*c, Co., 49 N. J. Eq., 217.)

VENUE IN ACTION AGAINST CORPORATION.

Where the cause of action arose in New York, and the plaintiff was a

non-resident corporation, and the defendant a domestic corporation,

with its principal office and agent to receive service of process in Morris

County, where the process was served; Held, that the venue should have
been laid in Morris County and not in Hudson County. (D., L. S^> W.
R. Co. v. North Jersey &* P. M. Ice Co., 47 Atl. Rep., 471.)

VOTING.

Where plaintiff and R. organized a corporation, and placed certain

shares of stock in the hands of a trustee until divided between them, R.

to have the right to direct the vote of such stock until the division, and
R. transferred his interest, with complainant's consent, to defendant, the

trustee, after such transfer, had an absolute right to vote the stock as a

necessary incident to its legal ownership. A provision giving defendant

the right to direct the vote of such stock until the division was valid, and
not objectionable as contrary to public policy. {Clowes v. Miller, 47

Atl. Rep., 345.)

An irrevocable power to direct the vote of corporate stock cannot be

vested in a person who has no interest in it, and who does not represent

persons who are interested. (Clowes v. Miller, 47 Atl Rep., 345.)
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FORMS.
BEFORE ORGANIZATION.

Form 1.

SUBSCRIPTION AGREEMENT BEFORE ORGANIZATION.

Whereas, the organization is contemplated of a corporation under an
act of the Legislature of the State of New Jersey, entitled " An Act Con-
cerning Corporations (Revision of 1896)," to be known as the

or by such other name as may be selected, with a
capital stock of not less than $

for the purpose of

, and it is desired by the undersigned to become a share-

holder in the said corporation

:

Now, therefore, , the undersigned, does

hereby promise and agree to and with {insert name of promoter or per-

son organising the corporation) of , in consideration of the

promises of the said hereinafter stated, that he will pay to the

said or to any person or corporation to whom he may assign

this agreement, on demand, the sum of dollars, being the

subscription price of shares of the capital stock of the said

corporation, or such part thereof as may be called for. The stock thus

paid for to be delivered at the earliest possible moment after the organi-

zation of the company, and meanwhile proper receipts or scrip to be
issued to the undersigned.

This agreement is conditioned upon the procuring by the said

of other bona fide subscriptions, aggregating in all not less

than $ , to the capital stock of the said corporation.

The said on his part, in consideration of the foregoing,

promises to use his best endeavors to obtain such amount of subscriptions,

and his best efforts to perfect the organization of the said corporation.

Witness our hands and seals, this day of , 190 .

Form 2.

SHORT FORM OF OPTION.

The undersigned hereby agree in consideration of one dollar and other

good and valuable considerations to sell to , or

his assigns, as a going concern, the business carried on by the under-
signed, including the property, machinery, materials, supplies used in

connection with the business, and also the good-will, trade-rights, trade-
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rOritl marks, brands, patents, inventions, formulae, receipts, trade-names and

3 patterns owned or controlled by the undersigned, excepting only money
in bank and bills and accounts receivable, which are to be and remain the

property of the undersigned. All said property to be at the time of such
sale free and clear of all liens, charges, encumbrances, taxes and assess-

ments. The consideration for the said sale to be $ in addition

to inventory value of stock on hand at the time of transfer.

This option shall expire on the ist day of , 190 , unless

the said , or his assigns, shall before that time give notice

in writing of his acceptance thereof, in which case the transaction is to be
completed and the property delivered within four months thereafter, or

earlier at the option of

It is understood and agreed that in accepting this option

assumes no responsibility or liability to purchase the said property
unless , or his assigns, shall elect so to do by written notice,

and that in case of assignment, this instrument and all of its parts and
provisions shall inure to the benefit and run in favor of and be obligatory

upon such transferee, and shall be free from liability

therein and thereunder to the same purport and effect as though such
transferee had originally been made the purchaser herein.

Witness our hands and seals this day of 190 .

THE CERTIFICATE OF INCORPORATION.

Form 3.

[Section 8, p. 16, ante.\

SKELETON FORM OF CERTIFICATE.

This is to certify, That the undersigned do hereby associate them-
selves into a corporation, under and by virtue of the provisions of an act

of the Legislature of the State of New Jersey, entitled " An Act Concern-

ing Corporations (Revision of 1896)," and the several supplements thereto

and acts amendatory thereof, and do severally agree to take the number
of shares of capital stock set opposite their respective names.

First.—The name of the corporation is {Name infull.)

Second.—The location of the principal office in this state is at No.
street, in the of

county of

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is

Third.—The objects for which this corporation is formed are (Stale

object in detail; see forms 6-14. Add selection of general clauses

suitable in connection therewith ; seeforms 15-22.)
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1

The corporation shall have power to conduct its business in all its rOriH
branches, have one or more offices, and unlimitedly to hold, purchase, 4
mortgage and convey real and personal property in the State of New
Jersey, and as well in all other states, and in all foreign countries, and
especially in

Fourth.—The total authorized capital stock of this corporation is

dollars, divided into

shares of the par value of

dollars each. [Ifpreferred stock is to be authorized add: Of said stock

shares are to be preferred stock, and shares are to be common
stock. Then addpreference clauses; seeforms 23-25.]

Fifth.—The names and post-office addresses of the incorporators and
the number of shares subscribed for by each, the aggregate of such

subscriptions being the amount of capital stock with which the company
will commence business are as follows: [The capital stock with which

the coinpany will commence business should not be more than two-

thirds preferred stock. See section 18, p. 33, ante.]

NUMBER OF
NAME. POST-OFFICE ADDRESS. cuad^cSHARES,

Sixth.—(Insert clausesfor the regulation of the business andfor
the cofiduct of the affairs of the corporation, and creating, defining,

Jimiting and regulating the powers of the directors and the stock-

holders, or any class or classes of stockholders; seeforms 26-33.)

Seventh.—(If the duration of the coinpany is limited add): The
period of existence of this company is limited to years.

In witness whereof, we have hereunto set our hands and seals the

day of , A. D. 190 .

Signed, sealed and delivered )

in the presence of \

Form 4.

[Section 9, pp. 22-3, ante.]

Acknowledgment.

\

State of
County of

Be it remembered, that on this day of , A. D.
190 , before me, a

personally appeared , -who I am
satisfied are the persons named in and who executed the foregoing cer-

tificate, and I having first made known to them the contents thereof,

they did each acknowledge that they signed, sealed and delivered the
same as their voluntarv act and deed.
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FormS Form 5.

«5
=5 [Section 9, pp. 22-3, ante.~\

Proof by Subscribing Witness.

State of
)

County of f

ss -

Be it remembered, That on the day of , A. D.
190 , before me, the subscriber, personally appeared,

, who, being by me duly sworn, on his oath
did depose and say, that he saw {insert names of incorporators), the per-

sons named in the foregoing certificate, sign, seal and deliver the same as

their voluntary act and deed, and that the deponent at the same time
subscribed his name thereto as a witness of the execution thereof.

Subscribed and sworn to before me )

the day and year aforesaid
j

If acknowledgment is taken or proof is made before an officer (other than a master
in chancery or commissioner of deeds for New Jersey) outside of New Jersey add cer-
tificate (p. 23, ante.)

OBJECT CLAUSES FOR SPECIFIC COMPANIES.

Form 6.

Acquisition of Existing Business.

To acquire and take over as a going concern the business now carried
on at No. Street,

,

under the style] or firm name of A. B. & Co., and all or any of the assets
and liabilities of the proprietors of that business in connection therewith.

Form 7.

Bicycles.

The objects for which the corporation is formed are as follows, to wit

:

the manufacture and selling of bicycles and all parts and accessories
thereof and the carrying on of any trade or business incident thereto or
connected therewith ; the manufacturing and selling of automobile
vehicles and electric and other motors, and the carrying on of any trade
or business incident thereto or connected therewith ; the carrying on of
any manufacturing or mercantile business lawful in the place where such
business shall be carried on.

Form 8.

Building Contractors.

To make, enter into, perform and carry out contracts for construct-

ing, altering, decorating, maintaining, furnishing, fitting up and improv-
ing buildings of every sort and kind; to advance money to and enter into

contracts and arrangements of all kinds with builders, property owners
and others; to carry on in all their respective branches the businesses of

builders, contractors, decorators, dealers in stone, brick, timber, hard-

ware, and other building materials or requisites; to purchase for invest-



OBJECT CLAUSES FOR SPECIFIC COMPANIES. I =>3

ment or resale, and to sell houses, lands, real property of all kinds and rOriTIS

any interest therein, and generally to deal in, sell, lease, exchange or 9=11
otherwise deal with lands, buildings and any other property, whether

real or personal.

Form 9.

Investment Company.

To issue shares, stock, debentures, debenture stock, bond and other

obligations; to invest the money so obtained in, and to hold, sell and deal

with stock, shares, bonds, debentures, debenture stock and securities of

any government, state, corporation, public or private, or other body or

authority; to vary the investments of the company; to mortgage or

charge all or any part of the property and rights of the company, includ-

ing its uncalled capital; to make advances upon, hold in trust, issue on

commission, sell or dispose of any of the investments aforesaid, or to act

as agent for any of the above or the like purposes.

Form JO.

Manufacturing.

To purchase, lease, or otherwise acquire lands and buildings in

or elsewhere for the erection and establishment of a manufactory

or manufactories and workshops, with suitable plant, engines and
machinery, with a view to manufacture, purchase, sell or otherwise deal in

, either directly or indirectly through the medium of agents

or otherwise; in particular to acquire the business now carried on by
, with the land and buildings, plant, stock, and other proper-

ties connected with the business, and also the good-will of the said busi-

ness, and the benefit of all pending contracts, and the stock-in-trade

thereof, together with the patents and other rights and privileges relat-

ing to said business, vested in or held on behalf of them; to purchase or

otherwise acquire patents, patent rights and privileges, improvements or

secret processes for or in any way relating to all or any of the objects

aforesaid, and to grant licenses for the use of, or to sell or otherwise deal

with any patents, patent rights and privileges, improvements or secret

processes acquired by the company; to sell, lease or otherwise deal with

real and personal property of the company.

Form J J.

Mining.

To carry on the business of mining, milling, concentrating, convert-

ing, smelting, treating, preparing for market, manufacturing, buying,

selling, exchanging and otherwise producing and dealing in gold, silver,

copper, lead, zinc, brass, iron, steel and in all kinds of ores, metals and
minerals, and in the products and by-products thereof of every kind and
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Forms description, and by whatsoever process the same can be or may hereafter

12=13 ^e Pr°duced; and generally and without limit as to amount, to buy, sell,

exchange, lease, acquire and deal in lands, mines and minerals, rights and
claims, and in the above specified products, and to conduct all business

appurtenant thereto.

Form 12.

Newspaper and Publishing.

To acquire, print, publish, conduct and circulate or otherwise deal

with any newspaper or newspapers or other publications, and generally

to carry on the business of newspaper proprietors and general publishers;

to carry on, if and when it shall seem desirable, the trade or business of

general printers, lithographers, engravers and advertising agents; to

build, construct, erect, purchase, hire, or otherwise acquire or provide

any buildings, offices, workshops, plant and machinery or other things

necessary or useful for the purpose of carrying out the objects of the

company.

Form 13.

To Purchase and Work Patents.

To purchase or acquire the letters patent of the United States of

America granted to A. B., covering the manufacture of

, and apparatus and machinery therefor, dated , Number
and Number respectively, and any subsequent improvement or

improvements in and upon the said manufacture, apparatus and ma-

chinery which may be invented by the said A. B., and all extensions of

the said letters patent or any of them, and also the several letters patent

granted to the said A. B. by the governments of

and any other letters patent which may hereafter be granted to the said

A. B. by the United States of America, or by the government of any

country whatsoever, either in respect of the inventions comprised in the

hereinbefore mentioned letters patent, or any of them, or any such fur-

ther inventions or improvements as before mentioned, and all extensions

with reference thereto respectively; to carry on the business of a manu-

facturer of ; to acquire by purchase or otherwise for the

business of the company in the State of New Jersey or elsewhere, any

estate or estates, land or buildings, mills, plant, machinery, patents,

patent rights, secret processes, or other things, and to erect and maintain,

or reconstruct and adapt buildings, mills, plant, machinery and other

things found necessary or convenient for the purposes of the company;

to obtain letters patent or similar privileges in this or any other country

for any invention in connection with the company's manufacture or busi-

ness; to sell, lease or otherwise dispose of the lands, buildings, plant,

property and effects of the company; to sell the patents, patent rights,

or secret processes to be acquired by the company, or any of them, and

to grant licenses to use the same to any person or persons, company or

companies.
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Form 14.

Stationers, Etc.

To carry on the business of stationers, printers, lithographers, elec-

trotypers, engravers, die sinkers, envelope manufacturers, bookbinders,

book manufacturers ; to carry on the business of booksellers, publishers,

and dealers in the materials used in the manufacture of paper, and dealers

in or manufacturers of any other article or things of a character similar

or analogous to the foregoing, or any of them or connected therewith.

See Dill on New Jersey Corporations for additional object clauses,

including Companies for the following purposes :

Form
14

Advertising.
Air Power.
Automobiles.
Baking Powder.
Bicycle Saddles and Sundries.
Biscuit Company.
Brewery.
Building Materials.
Cement.
Chemicals.
Cordage.
Cotton Company.
Cotton Compress.
Cotton Oil.

Department Store.
Distillers.

Dry Goods.
Electric.

Electrical Machinery.
Electric Lighting.
Electric Railway, Lighting,

etc.

Electric Vehicles.
Elevators.
Enameled and Stamped Ware.
Engineering.
Farm Products.
Farm and Dairy Products.
Fisheries.
Flour.
Freight Agents.
Furniture.
Grain Elevator.
Hotel.

Iron.
Lands and General Investment.
Lead Company.
Leather.
Lighting and Heating.
Malt.
Mechanical Engineers.
Mercantile Agency.
Mining (fuller form).
Newspaper.
Paper.
Paper (fuller form).
Pipe Foundry.
Plumbers' Supplies.
Pottery.
Powder and Dynamite.
Public Works.
Railway Cars.
Rubber.
Securities and Investments.
Ship Building.
Shipping.
Single Ship.
Smelters and Refiners.
Street Railway.
Telegraph and Telephone Con-

struction Company.
Theatrical.
Thread.
Tobacco Company.
Typesetting Machines.
Typewriting Machines.
Water Power.

GENERAL CLAUSES.

After setting forth the specific objects for which the corporation is

established, the modern practice in preparing certificates of incorporation
is, first, to state a variety of additional objects, giving power to the cor-

poration to carry on such other kinds of business, more or less closely
connected in nature with the special objects set forth, as can probably be
profitably carried on in conjunction with the specific business; and, sec-

ond, to state in extenso the general powers of the corporation.
While it is undoubtedly true that the corporation would by implica-

tion possess many of such powers if not stated in the certificate, it is to
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Forms be borne in mind that when a corporation goes into a foreign jurisdiction

1C_1Q ft takes its charter with it, and persons dealing with the company are
'""'" chargeable with notice of all matters contained in the certificate of incor-

poration, whereas they might not be chargeable with knowledge of the
general laws of a foreign State.

Another advantage is that the certificate of incorporation is used by
business men as a practical guide, and they like to see plainly stated what
they can do and what they cannot do. For instance, a lawyer knows
that a corporation has power to issue negotiable paper whether'the certifi-

cate of incorporation contains a specific grant of such power or not; the
business man wants to see it so stated positively and not left to implica-
tion.

A selection of the following forms may be advantageously used in al-

most every case.

Form 15,

To manufacture and sell:

To manufacture, purchase, or otherwise acquire, hold, own, mort-
gage, sell, assign and transfer, invest, trade, deal in and deal with goods,
wares and merchandise, and property of every class and description.

Form 16.

To purchase, hold, etc., real estate

:

To the same extent as natural persons might or could do, to purchase

or otherwise acquire, to hold, own, maintain, work, develop, sell, convey,

mortgage, or otherwise dispose of, without limit as to amount, within or

without the State of New Jersey, and in any part of the world, real estate

and real property, and any interest and rights therein.

Form 17.

To purchase property

:

Generally to purchase, take on lease or in exchange, hire or otherwise

acquire, any real and personal property, and any rights or privileges

which the company may think necessary or convenient for the purposes

of its business.

Form 18.

To carry on other business

:

To carry on any other business (whether manufacturing or other-

wise) which may seem to the company capable of being conveniently car-

ried on in connection with the above or calculated directly or indirectly to-

enhance the value of the company's property or rights.

Form 19.

To conduct business in other States :

To conduct its business and have one or more offices, and unlimitedly

and without restriction to hold, purchase, lease, mortgage and convey
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real and personal property in or out of this State, and in such place and Forms
places in the several States and territories of the United States, the Dis- 70=23
trict of Columbia, colonial possessions or territorial acquisitions of the

United States, and in foreign countries, as shall from time to time be
found necessary and convenient for the purposes of the company's busi-

ness.

Form 20.

To borrow money, issue bonds, etc.

:

To borrow money, to make and issue promissory notes, bills of
exchange, bonds, debentures and evidences of indebtedness of all kinds,

whether secured by mortgage, pledge or otherwise, without limit as to

amount, and to secure the same by mortgage, pledge or otherwise.

Form 21.

To acquire patents, etc.

:

To apply for, obtain, register, purchase, lease or otherwise acquire,

and to hold, own, use, operate, introduce and sell, assign or otherwise

dispose of, any and all trade-marks, formulas, secret processes, trade

names and distinctive marks, and all inventions, improvements and pro-

cesses used in connection with or secured under letters patent or otherwise,

of the United States or of any other country ; and to use, exercise, develop,

grant licenses in respect of, or otherwise turn to account any and all such

trade-marks, patents, licenses, concessions, processes and the like, or any
such property, rights and information so acquired, and, with a view to the

working and development of the same, to carry on any business, whether
mining, manufacturing, or otherwise, which the corporation may think

calculated directly or indirectly to effecuate these objects.

Form 22.

General words

:

To do any or all of the things in this certificate set forth as objects,

purposes, powers or otherwise, to the same extent and as fully as natural

persons might or could do, and in any part of the world, as principals,

agents, contractors, trustees or otherwise.

STOCK PREFERENCE CLAUSES.

[Sections 8, subdiv. IV, 18, pp. 16, 35.]

Form 23.

Preference shares—non-cumulative :

The holders of said preferred stock shall be entitled to receive in

each year, out of the accumulated profits of the corporation, in excess of
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FontlS such sum, if any, as shall have been fixed and reserved as a working

24=25 capital, a non-cumulative dividend of per cent., payable quarterly,

half yearly, or yearly, as the directors may from time to time determine,

before any dividend shall be set apart or paid on the general or common
stock of the corporation. If the accumulated profits in excess of the sum
fixed and reserved as a working capital shall not be sufficient to pay, in

any year, a dividend of percent., on said preferred stock, then

such dividend shall be paid thereon as such excess of accumulated profits

will suffice to pay; but the dividends thereon shall not be cumulative,

but shall be payable for each year only out of the accumulative profits in

excess of the sum fixed and reserved as a working capital, and not out of

accumulated profits of any subsequent year or years.

Upon the dissolution of the corporation, or upon final distribution of

its assets, and after the payment of its debts, the preferred stock shall

be redeemed at par if the assets of the corporation, including surplus and
accumulated profits, are sufficient. If the assets are not sufficient to

redeem said stock at par, then all said assets,, or their proceeds, shall be

distributed ratably among the holders of such preferred stock. If the

assets are more than sufficient to redeem the preferred stock at par, all

remaining after such redemption shall be divided ratably among the

holders of the general or common stock of the corporation.

Form 24.

Preference shares—cumulative

:

Said preferred stock shall entitle the holder thereof to receive out of

the net earnings, and the company shall be bound to pay a fixed yearly

cumulative dividend of per centum, but no more, payable quar-

terly, before any dividend shall be set apart or paid on the common
stock.

Such preferred stock may be issued as and when the board of directors

shall determine, and the vote or assent of the stockholders shall not be

necessary for such issue.

The holders of preferred stock shall, in case of liquidation or dissolu-

tion of the company, be entitled to be paid in full, both the principal of

their shares and the accrued dividends charged, before any amount shall

be paid to the holders of the general or common stock.

Form 25.

Redemption clause:

The preferred stock may be redeemed at par at any time after three

years from the issue thereof.

(See§ 18, p. 35, ante.)

CLAUSES REGULATING BUSINESS, Etc.

The certificate of incorporation may contain any provision which the

incorporators may choose to insert for the regulation of the business and
for the conduct of the affairs of the corporation, and any provision creat-
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ing, defining, limiting and regulating the powers of the corporation, the FormS
directors and the stockholders, or any class or classes of stockholders. 76-20
(Section 8, subdiv. VII., p. 16, ante.) These clauses may be greatly L\)-Ly

varied.

Form 26.

Directors and officers not subject to removal

:

Neither the directors nor the members of the executive committee
nor the president or vice-president shall be subject to removal during

their respective terms of office, by the stockholders or otherwise, nor

shall their terms of office be diminished during their tenure.

(See note on p. 32, ante.)

Form 27.

Power to directors to make and alter by-laws

:

The board of directors shall have power, without the assent or vote

of the stockholders, to make, alter, amend and repeal by-laws for the

corporation, but the by-laws shall always provide for notice of the objects

of any special meeting of stockholders; to fix the amount to be reserved

as working capital; to authorize and cause to be executed mortgages and
liens upon the property of the corporation; and from time to time sell,

assign, transfer or otherwise dispose of any or all of its property, but

no sale of all its property shall be made except upon the vote of the

holders of a majority of stock.

Form 28.

Examination of books by stockholders 1

The board of directors from time to time shall determine whether
and to what extent, and at what times and places, and under what condi-

tions and regulations, the accounts and books of the corporation, or any
of them, shall be open to the inspection of the stockholders; and no stock-

holder shall have any right of inspecting any account or book or docu-

ment of the corporation, except as conferred by statute or authorized by
the board of directors, or by a resolution of the stockholders.

Form 29.
Classification of directors

:

The directors of said corporation shall be classified, in respect to the
time for which they shall severally hold office, into five classes. The
first class shall be elected for a term of five years; the second class shall

be elected for a term of four years; the third class shall be elected for a
term of three years; the fourth class shall be elected for a term of two
years; the fifth class shall be elected for a term of one year; and at each
annual election after the first, the successors to the class of directors



l6o THE CERTIFICATE OF INCORPORATION.

Forms whose term expires in that year shall be elected to hold office for the

30=33 term °f ^ve years >
so that the term of office of at least one class shall

expire in each year.

Form 30.

Limitation on power to create mortgages :

The corporation shall not issue bonds or execute any mortgage or

chattel mortgage upon its property or franchises without the consent of

the stockholders owning at least ninety per cent, of the preferred stock

of the corporation, which consent shall either be in writing and be filed

in the office of the corporation, or shall be given by a vote at a stock-

holders' meeting called for the purpose.

Form 31.

Executive committee t

The board of directors, by resolution passed by a majority of the

whole board, may designate three directors to constitute an executive

committee, which committee, to the extent provided in said resolution

or in the by-laws of the corporation, shall have and may exercise the

power of the board of directors in the management of the business and
affairs of the corporation, and shall have power to authorize the seal of

the corporation to be affixed to all papers which may require it.

Form 32.

Cumulative voting:

At all elections of directors, each stockholder shall be entitled to as

many votes as shall equal the number of his shares of stock multiplied

by the number of directors to be elected, and he may cast all of such

votes for a single director or may distribute them among the number to

be voted for or any two or more of them as he may see fit.

[See § 35a, p. 54, ante.']

Form 33.

Clause authorized by § M as amended in J90J

:

As authorized by the Act of the Legislature of the State of New
Jersey, passed March 22, 1901, amending the seventeenth section of the

Act concerning Corporations (Revision of 1896), any action which thereto-

fore required the consent of the holder of two-thirds of the stock at any

meeting, after notice to them given, or required their consent in writing

to be filed, may be taken upon the consent of, and the consent given and
filed by, the holders of two-thirds of the stock of each class represented

.at such meeting in person or by proxy.

[See § 17, p. 33, ante.\
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1

Form 34. Form

CERTIFICATE OF INCORPORATION OF THE CARNEGIE
COMPANY.

ARTICLE I. The corporate name is the Carnegie Company.

ARTICLE II. The objects for which the corporation is established

are:

To mine, prepare for market, market and transport coal, iron, steel

and all mineral substances.

To manufacture, buy, sell, deal in and deal with iron, steel, and all

other metals and metallic compounds, coke and coal, and all the products

and by-products thereof.

To promote, construct, provide, acquire, carry out, maintain, improve,

manage, develop, control, take on lease or agreement, sell, lease, let,

license to use, work, use and dispose of any roads, sidings, railways (out-

side of New Jersey), pipe lines, quays, wharves, docks, bridges, reser-

voirs, canals, watercourses, hydraulic works, gas works, gas wells, elec-

trical works, mills, factories, furnaces, warehouses, shops, buildings,

dwellings for employees and others, and all other works and conveniences.

To construct, lease, own, operate or sell transportation line or lines,

by land or water, in any state or country, subject to the laws of such
state or country, either directly or through the ownership of stock of any
corporation.

The Company shall have express power to hold, purchase, or other-

wise acquire, to sell, assign, transfer, mortgage, pledge or otherwise dis-

pose of shares of the capital stock, bonds, debentures or other evidences

of indebtedness created by any other corporation or corporations, and
while the owner thereof to exercise all the rights and privileges of owner-
ship, including ,the right to vote thereon.

As subsidiary objects and powers the Company may:
Manufacture, purchase or otherwise acquire goods, wares, merchan-

dise and personal property of every class and description, and hold, own,
sell or otherwise dispose of, trade, deal in and deal with the same.

Acquire and undertake the good will, property, rights, franchises

and assets of every kind, and the liabilities of any person, firm, associa-

tion or corporation, either wholly or partly, and pay for the same in cash,

stock or bonds of the Company, or otherwise.

Enter into, make, perform and carry out contracts of every sort and
kind, with any person, firm, association, corporation, private, public or
municipal, or body politic, and with the government of the United States,

or any state, territory, or colony thereof, or any foreign government;
purchase, lease, or otherwise acquire any and all rights, privileges, per-

mits, or franchises suitable or convenient in the judgment of the Direc-

tors for any of the purposes of its business.

Issue warrants, bonds, debentures and other negotiable or transferable

instruments, and secured by mortgage, or otherwise, for such amounts
.as shall from time to time seem advisable.

Guarantee the payment of dividends, or interest, on any shares or

34
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Fcrm stocks, bonds, debentures or other securities or obligations of this, or any

34 other Company, whenever, in the judgment of the Board of Directors,

proper or necessary for the business of the Company.
Apply for, obtain, register, purchase, or otherwise acquire and hold,

own, use, operate, introduce and sell, assign or otherwise dispose of any
and all trade-marks, formulas, secret processes, trade names, and distinct-

ive marks, and all inventions, improvements and processes used in con-

nection with or secured under letters patent or otherwise, of the United

States or of any other country, and any governmental grants or conces-

sions; and use, exercise, develop, grant licenses in respect of , or other-

wise turn to account any and all such trademarks, patents, licenses,

concessions, processes and the like, or any such property, rights and
information so acquired.

If, and to the extent permitted by the local laws of each state and
foreign country where the property may be situated, and subject always

to such local laws, the Company may cause or allow the legal title, estate

and interest in any property or business acquired, established or carried

on by the Company to remain or be vested, or registered in the name of

or carried on by an individual, or by any other company or companies,

foreign or domestic, formed or to be formed, and either upon trust for, or

as agents or nominees of this Company, or upon any other terms or condi-

tions which the Board of Directors may consider for the benefit of this

Company, and manage the affairs, or take over and carry on the business

of such company or companies so formed or to be formed, either by
acquiring the shares, stocks or other securities thereof, or otherwise how-
soever, and exercise all or any of the powers of holders of shares, stocks

or securities thereof, and receive and distribute as profits the dividends

and interests on such shares, stocks or securities.

Conduct business, have one or more offices, and purchase, mortgage,

lease and convey real and personal property, or any estate or interest

therein, in any part of the world, but always subject to the local laws.

Subject to the provisions of law, the Company may purchase or other-

wise acquire, hold and re-issue the shares of its capital stock.

In General, but in connection with the foregoing, the Company may
carry on any other business, whether manufacturing or mining, or other-

wise, and have and exercise all the powers conferred by the laws of New
Jersey upon corporations formed under the Act hereinafter referred to;

it being hereby expressly provided that the foregoing enumeration of

specific powers shall not be held to limit or restrict in any manner the

general powers of the Company.

ARTICLE III. The Company shall be authorized to issue capital

stock to the extent of one hundred and sixty million dollars ($160,000-

000) divided into shares of the par value of one thousand dollars each.

ARTICLE IV. In furtherance, and not in limitation of the powers

conferred by statute, the Board of Directors are expressly authorized:

(1) To hold their meetings, to have one or more offices, and to keep

the books of the Company within or without the State of New Jersey, at
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such places as maybe from time to time designated by them; but the Form
Company shall always keep at its principal and registered office in New 34
Jersey a transfer book in which the transfers of stock can be made, entered

and registered, and also a stock book containing the names and addresses

of the stockholders, and the number of shares held by them respectively,

which said transfer book and stock book shall be at all times during busi-

ness hours open to the inspection of the stockholders in person.

(2) To determine from time to time whether, and, if allowed, when
and under what conditions and regulations the accounts and books of the

Company (other than the stock and transfer books), or any of them, shall

be open to the inspection of the stockholders, and the stockholders' rights

in this respect are and shall be restricted or limited accordingly.

(3) To make, alter, amend and rescind the By-Laws of this Company,
to fix the amount to be reserved as working capital, to authorize and
cause to be executed mortgages and liens upon the real and personal

property of the Company, provided always, that a majority of the whole
Board concur therein.

(4.) With the consent in writing and pursuant also to the affirmative

vote of the holders of a majority of the stock issued and outstanding, at

a stockholders' meeting duly called for that purpose, to sell, assign,

transfer, or otherwise dispose of the property of the Company as an
entirety, provided always, that a majority of the whole Board concur

therein.

(5) By a resolution passed by a majority vote of the whole Board,

under suitable provision of the By-Laws, to designate two or more of

their number to constitute an Executive Committee, which committee

shall for the time being, as provided in said resolution, or in the By-Laws,

have and exercise all the powers of the Board of Directors which may
be lawfully delegated in the management of the business and affairs of

the Company, and shall have power to authorize the seal of the Company
to be affixed to all papers which may require it.

The Company may use and apply its surplus earnings or accumulated

profits authorized by law to be reserved to the purchase or acquisition of

property, and to the purchase or acquisition of its own capital stock from
time to time, to such extent and in such manner, and upon such terms as

its Board of Directors shall determine; and neither the property nor the

capital stock so purchased and acquired, nor any of its capital stock taken

in payment or satisfaction of any debt due to the Company, shall be re-

garded as profits for the purpose of declaration or payment of dividends,

unless otherwise determined by a majority of the Board of Directors, or

a majority of the stockholders.

ARTICLE V. The principal and registered office of the Company
is at No. 525 Main street, East Orange, New Jersey; and the New Jersey

Registration & Trust Company is designated as the agent therein, in

charge thereof, and upon whom process against this Company may be

served.
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Form In Accordance with an Act of the Legislature of the State of New

35 Jersey, entitled " An Act Concerning Corporations" (Revision of 1896),

and the Acts amendatory thereof and supplemental thereto, for the pur-

pose of forming a corporation of unlimited duration to do business both

within and without the State of New Jersey, the undersigned do respect-

ively subscribe for the capital stock with which the Company will begin

business, amounting to one hundred and sixty million dollars ($160,000,-

000), and do agree to take the number of shares set opposite our respective

names and have accordingly signed this certificate and affixed our seals

hereto:

NAME PoST °FFICE Address of Take^by" Eachthe Subscribers Subscriber

(ioc. I. R. Stamp cancelled.)

(Here follow the names, post-office addresses and number of shares

taken by each subscriber.

)

(Acknowledgments of the subscribers.)

Form 35.

CERTIFICATE OF AMENDMENT OF ORIGINAL CERTIFICATE
OF INCORPORATION OF THE UNITED STATES

STEEL CORPORATION.

United States Steel Corporation, a corporation of the State of

New Jersey, and the President and the Secretary of said Company, do

hereby certify as follows :

1. (Here follows the location of the principal office in New Jersey,

and the name of the agent therein and in charge thereof.)

2. The total authorized capital stock of said corporation as set forth

in its original certificate of incorporation, is §3,000, divided into 30 shares

of the par value of $100 each, of which 1 5 shares of the aggregate par value

of $1,500 are to be preferred stock, and 15 shares of the aggregate par

value of $1,500 are to be common stock. Such total authorized capital

stock, consisting of 15 shares of the preferred stock and 15 shares of the

common stock, of the aggregate par value of $3,000, was subscribed for

by the incorporators as set forth in the said original certificate of incor-

poration.

3. The Board of Directors of said corporation, at a meeting of said

Board duly held, passed a resolution declaring that the changes and

amendments hereinafter set forth are advisable, and calling a meeting of

the stockholders to take action thereon.

4. Such meeting of the stockholders was thereupon duly held pur-

suant to such call of the Board of Directors, upon notice given to each

stockholder as provided in the by-laws. At said meeting all of the incor-

porators and stockholders of said corporation were personally present, and
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more than two-thirds in interest of each class of the stockholders having Forill
voting powers—namely, all of the incorporators and all of the stockhold- 35
ers of said corporation—voted in favor of such changes and amendments,
which were accordingly adopted. Such changes and amendments are as

follows:

A. That Article IV of the Certificate of Incorporation of said com-
pany be amended so as to read as follows:

IV. The total authorized capital stock of the corporation is eleven
hundred million dollars ($1,100,000,000), divided into eleven million shares

of the par value of one hundred dollars each. Of such total authorized

capital stock, five million five hundred thousand shares, amounting to five

hundred and fifty million dollars, shall be preferred stock, and five million

five hundred thousand shares, amounting to five hundred and fifty million

dollars, shall be common stock.

From time to time the preferred stock and the common stock may
be increased according to law, and may be issued in such amounts and
proportions as shall be determined by the Board of Directors and as may
be permitted by law.

The holders of the preferred stock shall be entitled to receive, when
and as declared, from the surplus or net profits of the corporation yearly

dividends at the rate of seven per centum per annum, and no more, pay-

able quarterly on dates to be fixed by the by-laws. The dividends on the

preferred stock shall be cumulative, and shall be payable before any divi-

dend on the common stock shall be paid or set apart; so that if in any year

dividends amounting to seven per cent, shall not have been paid thereon,

the deficiency shall be payable before any dividends shall be paid upon or

set apart for the common stock.

AVhenever all cumulative dividends on the preferred stock for all

previous years shall have been declared, and shall have become payable,

and the accrued quarterly instalments for the current year shall have been
declared, and the company shall have paid such cumulative dividends for

previous years and such accrued quarterly instalments, or shall have set

aside from its surplus or net profits a sum sufficient for the payment
thereof, the Board of Directors may declare dividends on the common
stock, payable then or thereafter, out of any remaining surplus or net

profits.

In the event of any liquidation or dissolution or winding up (whether
voluntary or involuntary) of the corporation, the holders of the preferred

stock shall be entitled to be paid in full both the par amount of their

shares and the unpaid dividends accrued thereon before any amount
shall be paid to the holders of the common stock; and after the payment
to the holders of the preferred stock of its par value and the unpaid
accrued dividends thereon, the remaining assets and funds shall be
divided and paid to the holders of the common stock according to their

respective shares.

And that the capital stock of said Company be increased accordingly

to Si, 100,000,000, divided into 11,000,000 shares of the par value of $100

each, of which amount 5,500,000 shares amounting to $550,000,000 shall be
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Form preferred stock, with the rights and preferences aforesaid, and 5,500,000

7Z shares amounting to $550,000,000 shall be common stock.

B. That the fifth paragraph of Article VII of the said certificate of

incorporation be amended so as to read as follows:

Unless authorized by votes given in person or by proxy by stockhold-

ers holding at least two-thirds of the capital stock of the corporation,

which is represented and voted upon in person or by proxy at a meeting

specially called for that purpose, or at an annual meeting, the Board of

Directors shall not mortgage or pledge any of its real property, or any
shares of the capital stock of any other corporation; but this prohibition

shall not be construed to apply to the execution of any purchase-money

mortgage or any other purchase-money lien.

As authorized by the Act of the Legislature of the State of New Jer-

sey, passed March 22, 1901, amending the seventeenth section of the Act
Concerning Corporations (Revision of 1896) any action which theretofore

required the consent of the holders of two-thirds of the stock, at any meet-

ing after notice to them given, or required their consent in writing to

be tiled, may be taken upon the consent of, and the consent given and
filed by, the holders of two-thirds of the stock of each class represented

at such meeting in person or by proxy.

C. That the certificate of incorporation of said United States Steel

Corporation, as amended, shall read as follows:

AMENDED

Certificate of Incorporation

of

United States Steel Corporation.

"We, the undersigned, in order to form a corporation for the purposes

hereinafter stated, under and pursuant to the provisions of the Act of the

Legislature of the Stale of New Jersey, entitled "An Act Concerning Cor-

porations (Revision of 1896)," and the acts amendatory thereof and sup-

plemental thereto, do hereby certify as follows:

I. The name of the corporation is

United States Steel Corporation.

II. (Here follows the location of the principal office in New Jersey,

and the name of the agent therein and in charge thereof.)

III. The objects for which the corporation is formed are:

To manufacture iron, steel, manganese, coke, copper, lumber and

other materials, and all or any articles consisting, or partly consisting, of

iron, steel, copper, wood or other materials, and all or any products

thereof.

To acquire, own, lease, occupy, use or develop any lands containing

coal or iron, manganese, stone or other ores, or oil, and any wood lands,

or other lands for any purpose of the Company.
To mine or otherwise to extract or remove, coal, ores, stone and other
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minerals and timber from any lands owned, acquired, leased or occupied Form
by the Company, or from any other lands. 2C

To buy and sell, or otherwise to deal or to traffic in iron, steel, man-
ganese, copper, stone, ores, coal, coke, wood, lumber and other materials,

and any of the products thereof, and any articles consisting or partly con-

sisting thereof.

To construct bridges, buildings, machinery, ships, boats, engines,

cars and other equipment, railroads, docks, slips, elevators, water works,

gas works, and electric works, viaducts, aqueducts, canals and other

water-ways, and any other means of transportation, and to sell the same,

or otherwise to dispose thereof, or to maintain and operate the same, ex-

cept that the Company shall not maintain or operate any railroad or

canal in the State of New Jersey.

To apply for, obtain, register, purchase, lease or otherwise to acquire,

and to hold, use, own, operate and introduce, and to sell, assign or other-

wise to dispose of, any trade-marks, trade-names, patents, inventions,

improvements and processes used in connection with or secured under
letters patent of the United States, or elsewhere or otherwise, and to use,

exercise, develop, grant licenses in respect of, or otherwise to turn to ac-

count any such trade-marks, patents, licenses, processes and the like, or

any such property or rights.

To engage in any other manufacturing, mining, construction or trans-

portation business of any kind or character whatsoever, and to that end
to acquire, hold, own and dispose of any and all property, assets, stocks,

bonds and rights of any and every kind, but not to engage in any busi-

ness hereunder which shall require the exercise of the right of eminent

domain within the State of New Jersey.

To acquire by purchase, subscription or otherwise, and to hold or to

dispose of, stocks, bonds or any other obligations of any corporation

formed for, or then or theretofore engaged in or pursuing, any one or

more of the kinds of business, purposes, objects or operations above indi-

cated, or owning or holding any property of any kind herein mentioned,

or of any corporation owning or holding the stocks or the obligations of

any such corporation.

To hold for investment, or otherwise to use, sell or dispose of, any
stock, bonds or other obligations of any such other corporation ; to aid in

any manner any corporation whose stock, bonds cr other obligations are

held or in any manner guaranteed by the Company, and to do any other

acts or things for the preservation, protection, improvement or enhance-

ment of the value of any such stock, bonds or other obligations, or to do
any acts or things designed for any such purpose ; and, while owner of

any such stock, bonds or other obligations, to exercise all the rights,

powers and privileges of ownership thereof, and to exercise any and all

voting power thereon.

The business or purpose of the Company is from time to time to do

any one or more of the acts and things herein set forth ; and it may con-

duct its business in other States, and in the Territories, and in foreign

countries, and may have one office, or more than one office, and keep the
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Form books of the Company outside of the State of New Jersey, except as

2C otherwise may be provided by law ; and may hold, purchase, mortgage
and convey real and personal property, either in or out of the State of

New Jersey.

Without in any particular limiting any of the objects and powers of

the corporation, it is hereby expressly declared and provided that the

corporation shall have power to issue bonds and other obligations in pay-
ment for property purchased or acquired by it, or for any other object in

or about its business ; to mortgage or pledge any stocks, bonds or other

obligations, or any property which may be acquired by it, to secure any
bonds or other obligations by it issued or incurred ; to guarantee any
dividends, or bonds, or contracts, or other obligations ; to make and per-

form contracts of any kind and description and in carrying on its busi-

ness, or for the purpose of attaining or furthering any of its objects, to

do any and all other acts and things, and to exercise any and all other

powers which a copartnership or natural person could do and exercise,

and which now or hereafter may be authorized by law.

IV. The total authorized capital stock of the corporation is eleven

hundred million dollars ($1,100,000,000), divided into eleven million shares

of the par value of one hundred dollars each. Of such total authorized

capital stock, five million five hundred thousand shares, amounting to

five hundred and fifty million dollars, shall be preferred stock, and five

million five hundred thousand shares, amounting to five hundred and
fifty million dollars, shall be common stock.

From time to time, the preferred stock and the common stock may be
increased according to law and may be issued in such amounts and pro-

portions as shall be determined by the Board of Directors, and as may
be permitted by law.

The holders of the preferred stock shall be entitled to receive when
and as declared, from the surplus or net profits of the corporation, yearly

dividends at the rate of seven per centum per annum, and no more, pay-
able quarterly on dates to be fixed by the by-laws. The dividends on
the preferred stock shall be cumulative, and shall be payable before any
dividend on the common stock shall be paid or set apart; so that, if in any
year dividends amounting to seven per cent, shall not have been paid

thereon, the deficiency shall be payable before any dividends shall be
paid upon or set apart for the common stock.

Whenever all cumulative dividends on the preferred stock for all pre-

vious years shall have been declared, and shall have become payable, and
the accrued quarterly installments for the current year shall have been
declared and the Company shall have paid such cumulative dividends for

previous years, and such accrued quarterly installments, or shall have set

aside from its surplus or net profits a sum sufficient for the payment
thereof, the Board of Directors may declare dividends on the common
stock, payable then or thereafter, out of any remaining surplus or net

profits.

In the event of any liquidation or dissolution or winding up (whether
voluntary or involuntary) of the corporation, the holders of the preferred
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stock shall be entitled to be paid in full both the par amount of their Form
shares, and the unpaid dividends accrued thereon, before any amount 35
shall be paid to the holders of the common stock ; and after the payment
to the holders of the preferred stock of its par value, and the unpaid ac-

crued dividends thereon, the remaining assets and funds shall be divided

and paid to the holders of the common stock according to their respective

shares.

V. The names and post-office addresses of the incorporators, and the

number of shares of stock for which severally and respectively we do
hereby subscribe (the aggregate of our said subscriptions being three

thousand dollars, is the amount of capital stock with which the corporation

will commence business) are as follows:

(Here follow the names and post-office addresses of each of the in-

corporators, and the number of shares of stock subscribed for by each.)

VI. The duration of the corporation shall be perpetual.

VII. The number of Directors of the Company shall be fixed from
time to time by the by-laws ; but the number«if fixed at more than three,

shall be some multiple of three. The Directors shall be classified with re-

spect to the time for which they shall severally hold office by dividing

them into three classes, each consisting of one-third of the whole number
of the Board of Directors. The Directors of the first class shall be elected

for a term of one year ; the Directors of the second class for a term of two
years ; and the Directors of the third class for a term of three years ; and
at each annual election the successors to the class of Directors whose
terms shall expire in that year shall be elected to hold office for the term

of three years, so that the term of office of one class of Directors shall ex-

pire in each year.

The number of the Directors may be increased as may be provided in

the by-laws. In case of any increase of the number of the directors the

additional Directors shall be elected as may be provided in the by-laws by
the Directors or by the Stockholders at an annual or special meeting; and
one-third of their number shall be elected for the then unexpired portion of

the term of the Directors of the first class, one-third of their number for

the unexpired portion of the term of the Directors of the second class,

and one-third of their number for the unexpired portion of the term of

the Directors of the third class, so that each class of Directors shall be

increased equally.

In case of any vacancy in any class of Directors through death,

resignation, disqualification or other cause, the remaining Directors, by
affirmative vote of a majority of the Board of Directors, may elect a suc-

cessor to hold office for the unexpired portion of the term of the Director

whose place shall be vacant, and until the election of a successor.

The Board of Directors shall have power to hold their meetings out-

side of the State of New Jersey at such places as from time to time may
be designated by the by-laws or by resolution of the Board. The by-law

3

may prescribe the number of Directors necessary to constitute a quorum
of the Board of Directors, which number may be less than a majority of

the whole number of the Directors.
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Form Unless authorized by votes given in person or by proxy by Stock-

3C holders holding at least two-thirds of the capital stock of the corporation,

which is represented and voted upon in person or by proxy at a meeting

specially called for that purpose, or at an annual meeting, the Board of

Directors shall not mortgage or pledge any of its real property, or any

shares of the capital stock of any other corporation ; but this prohibition

shall not be construed to apply to the execution of any purchase-money

mortgage or any other purchase-money lien.

As authorized by the Act of the Legislature of the State of New
Jersey, passed March 22, 1901, amending the seventeenth section of the

Act concerning Corporations (Revision of 1896), any action which there-

tofore required the consent ot the holders of two-thirds of the stock at any

meeting, after notice to them given, or required their consent in writing

to be filed, may be taken upon the consent of, and the consent given and

filed by, the holders of two-thirds of the stock of each class represented

at such meeting in person or by proxy.

Any officer elected or appointed by the Board of Directors may be

removed at any time by the affirmative vote of a majority of the whole

Board of Directors.

Any other officer or employee of the companymay be removed at any

time by vote of the Board of Directors, or by any committee or superior

officer upon whom such power of removal may be conferred by the by-

laws or by vote of the Board of Directors,

The Board of Directors by the affirmative vote of a majority of the

whole board, may appoint from the Directors an executive committee, of

which a majority shall constitute a quorum; and, to such extent as shall be

provided in the by-laws, such committee shall have and may exercise all

or any of the powers of the Board of Directors, including power to cause

the seal of the corporation to be affixed to all papers that may require it.

The Board of Directors, by the affirmative vote of a majority of the

whole board, may appoint any other Standing Committees, and such

Standing Committees shall have and may exercise such powers as shall be

conferred or authorized by the by-laws.

The Board of Directors may appoint not only other officers of the

Company, but also one or more vice-presidents, one or more assistant

treasurers, and one or more assistant secretaries; and, to the extent pro-

vided in the by-laws, the persons so appointed respectively shall have and

may exercise all the powers of the president, of the treasurer and of the

secretary respectively.

The Board of Directors shall have power from time to time to fix and

to determine and to vary the amount of the working capital of the com-

pany; and to direct and determine the use and disposition of any surplus

or net profits over and above the capital stock paid in ; and in its discre-

tion the Board of Directors may use and apply any ^uch surplus or accu-

mulated profits in purchasing or acquiring its bonds or other obligations,

or shares of its own capital stock, to such extent and in such manner and

upon such terms as the Board of Directors shall deem expedient; but

shares of such capital stock so purchased or acquired may be resold, un-
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less such shares shall have been retired for the purpose of decreasing the Form
Company's capital stock as provided by law. 35

The Board of Directors from time to time shall determine whether
and to what extent, and at what times and places, and under what condi-

tions and regulations, the accounts and books of the corporation, or any
of them, shall be open to the inspection of the Stockholders, and no Stock-

holder shall have any right to inspect any account or book or document
of the corporation, except as conferred by statute or authorized by the

Board of Directors or by a resolution of the Stockholders.

Subject always to by-laws made by the Stockholders, the Board of

Directors may make by-laws, and, from time to time, may alter, amend
or repeal any by-laws; but any by-laws made by the Board of Directors

may be altered or repealed by the Stockholders at any annual meeting, or

at any special meeting, provided notice of such proposed alteration or

repeal be included in the notice of the meeting.

In Witness Whereof, we have hereunto set our hands and seals the

23d day of February, 1901.

(Signatures of Incorporators.)

(Acknowledgment.

)

5. The written assent and signatures of all the Incorporators and
Stockholders of said United States Steel Corporation to the foregoing

amendments and changes is hereto appended.

In Witness Whereof, the said United States Steel Corporation has

caused this certificate to be signed by its President, and its Secretary, and
its corporate seal to be hereto affixed, this 1st day of April, 1501.

(Signatures of President and Secretary, and corporate seal.)

(Acknowledgment.

)

We, the undersigned, being all the Incorporators and Stockholders of

the United States Steel Corporation, having, at a meeting regularly called

for that purpose, voted in favor of the changes and amendments set forth

in the above certificate, do now, pursuant to law, hereby give our written

consent to the said changes and alterations.

Witness our hands this 1st day of April, A. D. 1901.

(Here follow signatures of Incorporators and Stockholders.)

(Acknowledgment.

)
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I72 THE BY-LAWS.

THE BY-LAWS.

STATUTORY MATTERS TO BE PROVIDED FOR IN THE
BY-LAWS.

[The references are to sections of the General Corporation Act, atite.\

(1) The number of directors should be fixed. Afterwards the num-
ber may be altered. § 1, subdiv. VI.

(2) Provisions for the management of the corporate property. § I,

subdiv. VI.

(3) Provisions for the regulation and government of the affairs of

the company. § 1, subdiv. VI.

(4) The time of the annual election should be fixed. The place of

the election, i c, the principal office of the company, is required to be
fixed by the certificate of incorporation (8 8, subdiv. II). § 12.

(5) Classification of directors if authorized by certificate of incorpo-

ration. § 12.

(6) Provide whether officers shall be elected by stockholders or

directors. £ 13.

(7) Duties of president, secretary and treasurer. § 13.

(8) Treasurer's bond. § 13.

(9) Manner of election or appointment and tenure of other officers,

agents, &c. § 14.

(10) Filling of vacancies among directors and officers. If no provi-

sion is made vacancies are filled by the board of directors. § 15.

(11) Manner of calling and conducting meetings. § 17.

(12) Qualification of voters, whether one or more shares is necessary

for each vote. § 17.

(13) Fix quorum for stockholders' meetings. §17.

(14) Manner of transferring stock and regulations as to transfers

^§ 1, subdiv. VI). § 20.

(15) Number of shares to entitle stockholders to one vote. §36.

(16) Qualification of directors. £39.

(17) Establishment of office outside of state, and keeping books out

of state. § 44.

(18) Date of declaration of dividends. § 47.

(19) Power to directors to fix amount to be reserved as working

capital. § 47.

No form of by-laws can be given which may be safely followed under

all circumstances. The by-laws are a supplement to the certificate of

incorporation and should follow the scheme of organization laid out therein.

As the former requires the services of skillful counsel, so the latter

require like assistance, and no ready-made form of by-laws would be

valuable for general use. The sections pertaining to the business man-
agement of the company are susceptible of changes to meet the require-

ments in each particular case.

Form 36.

SHORT FORM OF BY-LAWS.

Meetings of Stockholders:

1. All meetings of stockholders shall be held at the principal office

of the company.

2. A majority of the stock issued and outstanding shall be requisite

to constitute a quorum.
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3. The annual meeting of stockholders, after the year 19 , shall be Form
held on the first day of in each year, at o'clock m., ^6
when they shall elect, by a plurality vote, by ballot, the board of directors

as constituted by these by-laws, to serve for one year and until their suc-

cessors are elected or chosen and qualified, each stockholder being entitled

to one vote, in person or by proxy, for each share of stock standing regis-

tered in his or her name on the twentieth day preceding the election, ex-

clusive of the day of such election.

Notice of the annual meeting shall be mailed to each stockholder at

his address as the same appears upon the records of the company at least

days prior to the meeting.

At such annual meeting, if a majority of the stock shall not be repre-

sented, the stockholders present shall have power to adjourn to a day
certain, and notice of the meeting of the adjourned day shall be given

by depositing the same in the post office addressed to each stockholder at

least five days before such adjourned meeting, exclusive of the day of

mailing, but if a majority of the stock be present in person or by proxy

they shall have power from time to time to adjourn the annual meeting to

any subsequent day or days, and no notice of the adjourned meeting need

be given to stockholders absent or otherwise.

4. Special meetings of the stockholders shall, at the request of any
director, be called by the secretary by mailing a notice stating the object

of such meeting, at least two days prior to the date of meeting, to each

stockholder of record at his address, as the same appears on the records

of the company.

Directors

:

5. The directors, in number, shall be chosen from the

stockholders and shall hold office for one year and until others are elected

and qualified in their stead. The number of directors may be increased

or decreased by amendment of this provision of the by-laws.

6. Any director or other elected officer may resign his office at any
time. The acceptance of a resignation shall not be required to make it

valid.

Meetings of directors ; quorum

:

7. Stated meetings of the directors shall be held without notice on
the first day of each month, at the office of the company in the
City of , or, by order of the board of directors, elsewhere,

at an hour to be fixed by the board.

8. A majority of the directors in office shall be necessary to constitute

a quorum for the transaction of business, except to adjourn.

9. Special meetings of the board may be called by the president on
one day's notice to each director.

10. The directors may hold their meetings and have an office and
keep the books of the company (except the stock and transfer books) out-

side of the State of New Jersey, in the city of or such other

place or places as they may from time to time fix upon.
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rOrm Powers of the directors j

36 ii. The board of directors shall have the management of the busi-

ness of the company, and in addition to the powers and authorities by these

by-laws expressly conferred upon them, may exercise all such powers and
do all such things, as may be exercised or done by the corporation, but

subject, nevertheless, to the provisions of the statute, of the charter and
of these by-laws.

Executive committee:

12. There may be an executive committee of directors appointed

by the board, who shall meet when they see fit. They shall have author-

ity to exercise all the powers of the board at any time when the board is

not in session.

13. Power is hereby given to the executive committee to act by the

written consent of a quorum thereof, although not formally convened.

Officers

:

14. At the first meeting after the annual election of directors, when
there shall be a quorum, the board of directors shall elect, by ballot, a

president and vice-president from their own number, who shall hold office

for one year and until their successors are elected and qualify.

15. The board shall also annually choose a secretary and a treasurer

(or one person to act as both secretary and treasurer), who need not be
members of the board, who shall hold office for one year, subject to re-

moval by the board at any time, with or without cause.

President

:

16. The president shall be the chief executive officer and head of the

company, and in the recess of the board of directors and of the executive

committee shall have the general control and management of its business

and affairs, subject, however, to the right of the directors to delegate any
specific powrer, except such as may be by statute exclusively conferred on
the president, to any other officer or officers of the company.

Vice-president

:

17. The vice-president shall be vested with all the powers, and shall

perform all the duties of the president in his absence.

The secretary

:

18. The secretary shall be ex-officio clerk of the board of directors

and of the standing committees; he shall attend all sessions of the board,

and shall record all votes and the minutes of all proceedings in a book to

be kept for that purpose.

19. He shall give notice of all calls for instalments to be paid by the

stockholders, and shall see that proper notice is given of all meetings of

the stockholders and of the board of directors.

20. He shall be sworn to the faithful discharge of his duty and shall

perform such duties as may be required by the board of directors or the

president and shall at all times be subject to the orders of the board of

directors.
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The treasurer

:

Form
21. The treasurer shall keep full and accurate accounts of receipts 36

and disbursements in books belonging to the company, and shall deposit

all moneys and other valuable effects in the name and to the credit of the

company in such depositories as may be designated by the board of

directors.

22. He shall disburse the funds of the company as may be ordered

by the board, taking proper vouchers for such disbursements, and shall

render to the president and directors, at the regular meetings of the

board, or whenever they may require it, account of all his transactions

as treasurer and of the financial condition of the company.

Vacancies

:

23. If the office of any director or member of the executive commit-

tee, or of the president, vice-president, secretary or treasurer, one or more,

becomes vacant, by reason of death, resignation, disqualification or other-

wise, the remaining directors, although less than a quorum, by a majority

vote, may electa successor or successors, who shall hold office for the un-

expired term.

Duties of officers may be delegated :

24. In case of the absence of an officer of the company, or for any
other reason that may seem sufficient to the board, the board of directors

may delegate his powers and duties for the time being to any other officer,

or to any director.

Offices :

25. The company may have an office and transact business in the

City of , State of , and at such other places as

the board of directors may from time to time appoint or the business of

the company may require.

Fiscal year

:

26. The fiscal year of the company shall begin the first day of Janu-

ary in each year.

Dividends

:

27. Dividends upon the capital stock of the company when earned,

shall be payable annually on the first day of in each year.

Before payment of any dividends or making any distribution of

profits, there may be set aside out of the net profits of the company such

sum or sums as the directors from time to time in their absolute discretion

think proper as a reserve fund to meet contingencies, or for equalizing

dividends, or for repairing or maintaining any property of the company,

or fur any such other purpose as the directors shall think conducive to

the interests of the company.

Checks, drafts, &c.:

28. All checks, drafts or orders for the payment of n-oney shall be

signed by the president and treasurer.
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Form Notes:

36 29. Unless the board of directors shall otherwise order, all notes

and acceptances shall be signed by the president or the vice-president

and countersigned by the treasurer.

Notice

:

30. Whenever, under the provisions of these by-laws, notice is re-

quired to be given to any director, officer or stockholder, it shall not be

construed to mean personal notice, but such notice may be given in writ-

ing by depositing the same in the post office or letter box, in a post-paid,

sealed wrapper, addressed to such director, officer or stockholder, at his

or her address (other than the principal office of the company in New
Jersey) if and as the same appears on the books of the company, and
such notice shall be deemed to be given at the time when the same shall

be thus mailed.

Waiver of notice

;

31. Any stockholder, officer or director may at any time waive any

notice required to be given under these by-laws.

Amendment of by-laws

:

32. The stockholders, by the vote of a majority of the stock issued

and outstanding, may at any regular or at any special meeting alter or

amend these by-laws.

33. The board of directors, by a vote of members, may
alter or amend these by-laws at any time, provided five days' notice in

writing shall have been given to each of the directors of the proposed

amendment.

ORGANIZATION MEETINGS,

First Meeting of Incorporators.

After filing the certificate of incorporation with the secretary of

state, a meeting of the stockholders should be held at the registered office

in New Jersey, and the preliminary formal organization of the company
effected.

The common practice is for the incorporators to sign a written waiver
of notice fixing the time and place of the meeting. {Form 37. )

A copy of the certificate of incorporation should be presented, and it

is usual to enter it at length in the minutes.

The by-laws should be adopted section by section, and these should

also be entered at length upon the minutes. (Form 36.)

Inspectors of election should be appointed and sworn preliminary to

the election of directors, which should then be held. (Form 40.) It is

not necessary that the inspectors shall be stockholders.

A waiver by the stockholders of notice of assessment upon the capital

stock should be signed and presented and also entered at length upon the

minutes. (Form 38.)
A resolution authorizing the directors to assess the stock, in accord-

ance with the terms of the waiver, should be passed.

In case the company is formed for the purpose of taking over an ex-

isting business, an agreement should be passed upon by the stockholders
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and the directors should be authorized to have it executed, and to take FrOfTl

over the property and pay for it in stock of the company, or partly in ^6

stock and partly in cash or obligations of the company, as the circum-
stances of each case require.

It is wise at this point to authorize an increase of issued stock from
the amount named in the certificate of incorporation as the amount with
which the company will begin business, to the amount authorized by the
charter as the total amount of capital. This can be done by resolution at
this time and avoid the necessity of calling another stockholders' meet-
ing, leaving it within the power of the directors, at their discretion, to
issue the additional stock.

The design of the seal of the company should be adopted and the
form of the stock certificate should also be passed upon and approved and
entered at length in the minutes. (Forms 57-58).

There is no necessity for any fixed number of stockholders to be pres-
ent in person at this meeting ; it is legal and not unusual for all the stock-
holders to attend by proxy.

[For form of minutes of first meeting of incorporators, see Dill on

New Jersey Corporations.]

First Meeting of Directors.

The meeting of the directors need not be held in New Jersey ; it may
be held at any place fixed upon and agreed to by the directors as evi-
denced by a waiver signed by them all, fixing the time, place and object
of the meeting. (Form 41.)

The minutes of the stockholders' meeting should be read and recom-
mendations, if any, acted upon.

The board should elect the officers of the company.
The oath should be administered to the secretary. (Form 42.)
The treasurer should give a bond, the form, the amount and the

sureties or surety, being passed upon and approved by the board.
(Form 43.)

If the by-laws provide for an executive committee the members
should be appointed.

The secretary should be given authority to procure the corporate
books, seal, &c.

A resolution should be placed upon the records in the form required
by the bank with which the company is to deposit, authorizing the treas-
urer to open a bank account with the bank and clearly designating the
manner in which checks and drafts should be signed, whether by one
officer or more, and what should be the endorsement for deposit.

A resolution should be passed appointing the statutory registered
agent in New Jersey (Form 45.)

The directors should also pass a resolution with regard to the office
of the company outside of the State of New Jersey, and, if desired,
should authorize meetings of the board to be held at the office out of the
State.

A formal resolution is usual directing the officers in accordance with
the resolution of the stockholders to call the assessment of stock, and also
directing the proper officers of the company to complete the purchase of
the property, if any, specified in the minutes of the stockholders' meeting,
and to issue stock therefor.

Care should be taken in this resolution to recite that the di-
rectors have passed upon the value of the property and that in their
judgment it is of the value placed upon it and for which the stock is to be
issued.

If the stockholders have passed a resolution authorizing the directors
to increase the stock bevond the amount named in the charter as the
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Forms amount with which the company will begin business, a resolution eflfectu

XI- 1R a^ng tne increase may be passed.
01 -00 j£ tjje corporation is to do business in any State requiring a certificate

or statement to be filed, authority should be given to the proper officers

to execute such certificate in conformity with the laws of such State.
Finally, a direction should be placed upon the record, that the secre-

tary forthwith file in the office of the secretary of state the statement
required by Section 43, as amended in 1900. (Form 53.)

These are the formal provisions, and any further or other provisions
or special matters should be inserted at length. Any bills which have
been paid or are to be paid should be passed upon and audited.

If the company is organized for the purpose of taking over an existing
business, it is usual to send out a circular informing the customers, and
sometimes a notice is published in the newspapers mentioning the change
of the firm into a corporation, with a statement that all of the shares are
taken up by the co-partners, or otherwise, in accordance with the facts.

[For form of minutes of first meeting of directors, see Dill on New

Jersey Corporations.]

Form 37.

[Section 16, p. 33, ante.~\

WAIVER OF NOTICE OF MEETING OF INCORPORATORS.

We, the undersigned, being all the incorporators of the

Company, organized under the laws of the

State of New Jersey, do hereby waive notice of the time, place and pur-

pose of the first meeting of the incorporators of the said company, and
do fix the day of , 190 , at o'clock in the

noon, as the time, and the principal office of the company,

, N. J., as the place of said meeting.

And we do hereby waive all the requirements of the statutes of New
Jersey as to the notice of this meeting, and the publication thereof; and
we do consent to the transaction of such business as may come before

said meeting.

Dated 190 .

Form 38.

[Section 22, p. 42, ante.]

WAIVER OF NOTICE OF ASSESSMENT.

We, the undersigned, being all the subscribers to the capital stock

with which the Company is authorized by its certificate

of incorporation to begin business, do hereby waive thirty days' notice of

the time and place of the payment of such subscription, and we do also

waive all the requirements of the laws of the State of New Jersey as to
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notice of assessment and payment, and we agree to pay any part or all of rOfmS
the same to the treasurer of the company on demand, and at such time 39=40
and in such amounts as the company, by its board of directors, may
direct.

Dated 190 .

Form 39.

[Section 17, p. 33, ante.}

PROXY—FIRST MEETING OF INCORPORATORS.

Know All Men by These Presents,

That I, the undersigned, a subscriber for shares of the

capital stock of the Company, organized under the laws

of the State of New Jersey, do hereby constitute and appoint

my true and lawful attorney, in my name, place

and stead, to vote upon the stock subscribed for by me or standing in my
name, as my proxy, at the meeting of the incorporators and subscribers to

the capital stock of the said company, to be held at the company's princi-

pal office , N. J., on the day of , 190 ,

and at any adjournment thereof, according to the number of votes I am
now or may then be entitled to cast, with full power of substitution hereby

expressly ratifying and confirming all that my said attorney or substi-

tute may do in my place, name and stead.

In Witness Whereof, 1 have hereunto set my hand and seal this

day of , 190 .

Witness

:

[1- s.]

Form 40.

[See p. 61, ante.]

INSPECTORS' OATH AND CERTIFICATE.

State of New Jersey, )

County of \
'

and
, being

severally sworn upon their respective oaths, do promise and swear that

they will faithfully, honestly and impartially perform the duties of

inspectors of election, and will to the best of their skill and ability con-

duct the election to be held this day for directors of the

Company, and a true report make of the same.

Subscribed and sworn to this
\

day of , 190 , before me f

We, the subscribers, Inspectors of Election, appointed by the
stockholders of the company above named, at their meeting held this



l8o ORGANIZATION MEETINGS.

Forms day of , A. D. 190 , do report that having taken an oath

41=42 impartially to conduct the election, we did receive the votes of the stock-

holders by ballot.

We report that votes were cast, and that the following

persons received the number of votes set opposite their respective names,

to wit:

For Directors. Number of Votes.

All of which is respectfully submitted this day of

190 , at , New Jersey.

Inspectors.

Form 41.

WAIVER OF NOTICE OF FIRST MEETING OF DIRECTORS.

We, the undersigned, being the board of directors elected by the

stockholders of the Company, organized under the

laws of the State of New Jersey, do hereby waive notice of the time and

place of the first meeting of the said board of directors, and of the busi-

ness to be transacted at said meeting.

We designate the day of , 190 , at o'clock in the

noon as the time, and

as the place of said meeting. The purposes of said meeting being to

elect officers, to authorize the issuing of the stock of the said company, to

authorize the purchase of property necessary for the business of the com-

pany, and to transact such other business as may be necessary or advis-

able to complete the organization of said company and facilitate the

carrying on of its contemplated business.

Dated ,190 .

Form 42.

[Section 13, p. 29, ante.]

SECRETARY'S OATH.

[ss.
State of
County of

, the secretary of the company
above named, being by me duly sworn upon his oath deposes and says

that he will faithfully discharge the duties of secretary of the aforesaid

corporation to the best of his skill and ability.

Subscribed and sworn to before me )

this day of 190 , $"
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Form 43. ForillS

43=44
[Section 13, p. 29, ante.]

TREASURER'S BOND.

Know All Men by These Presents, that we,

of as principal, and
of as surety, are held and firmly bound unto

the Company, a corporation of the State of New-

Jersey, its successors and assigns, in the sum of

dollars ($ ), lawful money of the United

States, to be paid to such corporation, its successors and assigns, for

which payment, well and truly to be made, we bind ourselves, our execu-

tors and administrators, jointly and severally, firmly by these presents.

In Witness Whereof, we have hereunto set our hands and seals

this day of , 190 .

The condition of the above obligation is that,

Whereas, the said

has been duly elected and is about to enter upon the duties of his office as

treasurer of the above-named company;

Now, therefore, if he shall in all respects fully and faithfully dis-

charge his duties as such treasurer, so long as he shall hold the said office

or continue therein during the term for which he is now or may hereafter

be elected, appointed, or hold over, and also, if, in case of his death, res-

ignation or removal from office from any cause, all the books, papers,

vouchers, money or other property of whatever kind in his possession

belonging to the corporation, shall be forthwith restored to the corpora-

tion, then this obligation is to be void, otherwise to be in full force and
virtue.

Signed, sealed and delivered in the presence of [l. s.]

{Attach and canceljo-cent Internal Revenue stamp.)

[L.S.]

Form 44.

ASSIGNMENT OF SUBSCRIPTION.

Know All Men by These Presents,

That I,

in consideration of one dollar, lawful money of the United States, to me
paid before the ensealing and delivery of these presents, the receipt

whereof is hereby acknowledged, and for other good and valuable con-

siderations, have sold, assigned, transferred and set over, and by these

presents do sell, assign, transfer and set over unto

my right, title and interest as a subscriber to and an incorporator of

the Company, a corporation organized under
the laws of the State of New Jersey, to the extent of shares,



182 ORGANIZATION MEETINGS.

Forms and I do hereby request and direct the said company to issue the certifi-

45=46 cate ^or sa^ shares to and in the name of said

or such other person as he may name.

Witness my hand and seal this day of , 190 .

Sealed and delivered in the presence of [l. s.]

{Attach and cancel internal revenue stamps at the rate 0/2 cents

for each $100face value. )

Form 45.

[Sections 33, 44, pp. 52, 67, ante.]

APPOINTMENT OF AGENT IN CHARGE OF PRINCIPAL
OFFICE.

At a meeting of the of

, held at the office of the

company on the day of , 190 , on motion,

duly seconded, it was
" Resolved that the Trust Company be and hereby

«' is appointed the agent of this company, in charge of the registered
" office, and upon whom process against this company may be served,
" in accordance with the laws of New Jersey, and transfer agent of the
" shares of stock of this company.

" Further Resolved that the Trust Company may
" apply to and act upon the instructions of Esq., the
" counsel of this company, in respect to any legal questions arising in
" connection with said agency."

I, the secretary of

have compared the foregoing resolution with the original thereof as re-

corded in the minute book of said company, and do hereby certify the

same to be a correct and true transcript therefrom and the whole of said

original resolution.

Given under my hand and the seal of the company, this

day of , 190 .

cor- )

porate >
'

Secretary.

ASSESSMENT AND PAYMENT OF CAPITAL STOCK.

Form 46.

[Section 22, p. 42, ante.]

NOTICE OF ASSESSMENT OF STOCK.

Notice is hereby given that by resolution of the board of directors,

duly authorized by the stockholders, an assessment of per cent, on
the capital stock of the Company is now called

for, payable to , treasurer, No.
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street, , on or before , 190 . Forms
Checks should be drawn to the order of the treasurer. 47=48

By order of the board,

Secretary.

[Unless the subscribers waive such notice, it is necessary to give
thirty days' notice of the time and place of payment of each installment
as called by the directors. This notice may be served on the subscribers
personally or by mail, or it may be published in a newspaper in the county
where the principal office is located.]

Form 47.

[Sections 23, 24, p. 43, ante.~\

NOTICE OF SALE OF STOCK FOR NON-PAYMENT OF ASSESS-
MENTS.

Sale of Stock of the Company.

Notice is hereby given that pursuant to an order of the board of di-

rectors, and in pursuance of the statute in such case made and provided,

the undersigned, as treasurer of the Company,
will sell at public auction on the day of , at o'clock

in the noon, at
, shares of the capital stock of said com-

pany, standing in the name of , or so many of said shares

as will pay $ , being the amount of unpaid assessments on said

shares now due from said , and also the interest thereon

from to the date of sale, and all necessary inci-

dental charges.

$ has been paid the company on each of said shares.

An assessment of $ is now due on each of said shares, which
assessment the purchaser must forthwith pay on each share in addition

to the amount of his bid.

Dated,

Treasurer.

[This notice must be printed once a week for three weeks, and mailed
to the delinquent stockholder prior to the first publication.]

Form 48.

[Sections 25, 43^, pp. 43, 67, ante.~\

CERTIFICATE OF PAYMENT OF CAPITAL STOCK
of the

The location of the principal office in this state is at No.
street, in the of

, County of
The name of the agent therein and in charge thereof, upon whom

process against this corporation may be served, is

In accordance with the provisions of " An act concerning corporations
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Form (Revision of 1896)," we, president,
in and , secretary of the^" Company,

a corporation of the State of New Jersey, do hereby certify that
dollars, being the [amount of capital stock

with which said company commenced business, or, total amount of capi-
tal stock of said company] as authorized by its certificate of incorporation
filed in the Department of State, on the day of

, A. D. 190 , has been fully paid in;

dollars thereof by the purchase of property and
dollars thereof in cash.

Witness our hands the day of , A. D. 190 .

President.
Secretary.

State of )

County of \ '

president,
and , secretary of
the Company,
being severally duly sworn, on their respective oaths depose and say that
the foregoing certificate by them signed is true.

Subscribed and sworn to before )

me, this v President,
day of A. D. 190 .

)
Secretary.

Form 49.

[Sections 25, 43^, pp. 43, 67, ante.~\

CERTIFICATE OF PAYMENT OF ADDITIONAL CAPITAL
STOCK

of the

The location of the principal office in this state is at No.

street, in the of

, County of

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is

In accordance with the provisions of "An act concerning corporations

(Revision of 1896)," we president,

and , secretary of the

Company,
a corporation of the State of New Jersey, do hereby certify that

dollars, being the total

amount of additional capital stock of said company as authorized by the

certificate of increase of capital stock and assent of stockholders thereto,

filed in the Department of State, on the day of

A. D. 190 , has been fully paid in;

dollars thereof by the purchase of property and
dollars thereof in cash.

Witness our hands the day of , A. D. 190 .

President.

Secretary.

[This form of certificate is used where there is an increase of capital

stock beyond the total amount authorized by the certificate of incorpora-
tion.]
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State of )

sg<
Forms

County of ) 50=51
President,

and Secretary of

the Company,
being severally duly sworn, on their respective oaths depose and say that

the foregoing certificate by them signed is true.

Subscribed and sworn to before )

me, this r President.

day of A. D. 190 . ) Secretary.

ANNUAL AND SPECIAL MEETINGS.

Form 50.

NOTICE OF ANNUAL MEETING.

The Annual Meeting of the stockholders of the Company
will be held on the day of , 190 , at o'clock in the

noon, at the principal office of the company, street,

New Jersey, for the purpose of electing a board of directors and receiving

and acting upon the reports of the officers {insert any special business to

be transacted), and for the transaction of such other business as may
properly come before the meeting.

In accordance with the laws of the State of New Jersey, no stock can

be voted on which has been transferred on the books of the company,

within twenty days next preceding this election.

Dated , 190 .

Secretary.

Form 51-

[Section 17, p. 33, ante.]

PROXY—STOCKHOLDERS' MEETING.

Know All Men by These Presents,

That the undersigned, being the owner of

shares of the capital stock of the Company, do hereby

constitute and appoint my true and

lawful attorney, in my name, place and stead, to vote upon the stock

owned by me or standing in my name, as my proxy, at the annual (or,

special) meeting of the stockholders of the said company, to be held at

the company's principal office, street, N. J., on the

day of , 190 , and on such other day as the meeting may be there-

after held by adjournment or otherwise, according to the number of votes

I am now or may then be entitled to cast, hereby granting the said attor-

ney full power and authority to act for me and in my name at the said
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Forms meeting or meetings, in voting for directors of the said company or other-

52=53 w^se > anc^ in the transaction of such other business as may come before

the meeting, as fully as I could do if personally present, with full power
of substitution and revocation, hereby ratifying and confirming all that

my said attorney or substitute may do in my place, name and stead.

In Witness Whereof, I have hereunto set my hand and seal, this

day of , 190 .

Witness

:

Form 52.

[Section 46, p. 72, ante.~\

CALL OF MEETING BY THREE STOCKHOLDERS.

Whereas, a legal meeting of the stockholders of the

Company cannot be otherwise called, the undersigned, three stockholders

of said company, having voting powers, do hereby call a meeting of said

stockholders to be held at the registered office of the company in the

City of on the day of at o'clock

in the noon, for the purpose of {siate the object of the meeting).

Dated

REPORTS.

Form 53.

[Sections 43, 43a, pp. 64, 67, ante.]

ANNUAL REPORT TO SECRETARY OF STATE.

The Company, organized and registered

under the laws of the State of New Jersey, does hereby make the follow-

ing report in compliance with the provisions of an act of the legislature

of New Jersey entitled "An Act Concerning Corporations (Revision of

1896)," and the various acts amendatory thereof and supplemental thereto:

First.

The name of the corporation is

Second.

The location of the registered office is

and
is the agent upon whom process against the

corporation may be served.

Third.

The character of the business is

and as otherwise specified in the certificate of incorporation.

Fourth.

The amount of the authorized capital stock is $

The amount actually issued and outstanding is $
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Fifth. Form
The names and addresses of all the directors and officers and the time 54

when the term of office of each expires are as follows:

Names of Directors P. 0. Address. Expiration of Term.

Officers.

President:

Vice-President:

Treasurer:

Secretary

:

Sixth.

The next annual meeting of the stockholders for the election of

directors is appointed to be held on the

Seventh.

The name of the corporation has [or not] been at all times displayed

at the entrance of its registered office in this state, and the corporation

has [or not] kept at its registered office in this state a transfer book, in

which the transfers of stock are made, and a stock book containing the

names and addresses of the stockholders and the number of shares held

by them respectively, open at all times to the examination of the stock-

holders as required by law.

In Witness Whereof, this report is signed by two of the directors

of the said corporation this day ,190 .

[For foreign corporations the above form may be used, omitting
" Seventh."]

AMENDMENTS AND CHANGES.

Form 54.

[Sections 26a, 43a, pp. 44, 67, ante.]

AMENDED CERTIFICATE OF INCORPORATION BEFORE
PAYMENT OF CAPITAL.

[Set out in full the body of the certificate of incorporation as desired

to be amended, then add the following attestation clause]:

The undersigned, being all the incorporators of the

Company, a corporation organized under and in pursuance

of an act of the legislature of the State of New Jersey entitled " An Act

concerning corporations (Revision of 1896)," the certificate of incorpora-

tion of which was duly recorded in the office of the clerk of the County

of , New Jersey, on the day of ,

190 , and duly filed in the office of the secretary of state of New
Jersey, on the day of , 190 , no part of the

capital stock of said corporation having been paid in, do hereby, pursuant

to the provisions of Section 1 of an act of the legislature of the State of

New Jersey, entitled " A supplement to an act entitled ' An Act concern-



1 88 AMENDMENTS AND CHANGES.

Form ing corporations (Revision of 1896),' approved April twenty-first, one

55 thousand eight hundred and ninety-six," approved April 19, 1898, amend
said certificate of incorporation so that the same shall read as hereinbefore

set forth, and accordingly do hereunto set our hands and seals.

Dated , 190 .

[Add acknowledgment {Form 4); then add an affidavit as follows]:

State of )
v SS. '•

County of
)

On this day of , A. D. 19 , before the under-

signed personally appeared . who being by me
severally duly sworn did severally depose and say they are all of the

original incorporators of the Company as set

forth in the foregoing certificate, and that no part of the capital stock of

said Company has been paid in.

Subscribed and sworn to before me
at the City of , the

day and year aforesaid.

[The amended certificate should be first recorded in the office of the
clerk of the county where the original certificate of incorporation was
recorded, and then filed in the office of the secretary of state. If the

principal office is changed to another county, record also in the county
where the new principal office is located.]

Form 55.

[Sections 27, 28, 43a, pp. 45, 46, 67, ante.]

CERTIFICATE OF AMENDMENT OF CHARTER, INCREASE
OF CAPITAL, &c.

[This form may be used for changing the nature of the business,

changing the name, increasing the capital stock, decreasing the capital

stock, changing the par value of shares of the capital stock, changing the

location of the principal office, extending the corporate existence, creating

a class or classes of preferred stock, and for making " such other amend-
ment, change or alteration as maybe desired." Section 27, pp. 45, 46,

ante.~\

The location of the principal office in this State is at No.

street, in the of ,
County of

The name of the agent therein and in charge thereof, upon whom
process- against this corporation may be served, is

RESOLUTION OF DIRECTORS.

The board of directors of the Company, a

corporation of New Jersey, on this day of

A. D. 190 , do hereby resolve and declare that it is advisable that
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and do hereby call a meeting of the stockholders, to be held at the com- Form
pany's office, in the City of

, on 55
the day of , 190 ,

at . M., to take action upon the above resolution.

CERTIFICATE OF CHANGE.

The Company,
a corporation of New Jersey, doth hereby certify that it has

said having been declared by resolution

of the board of directors of said corporation to be advisable, and having
been duly and regularly assented to by the vote of two-thirds in interest

of each class of stockholders having voting powers, at a meeting duly
called by the board of directors for that purpose, and the written assent

of said stockholders is hereto appended.

In witness whereof, said corporation has caused this certificate to be
signed by its president and secretary, and its corporate seal to be hereto
affixed, the day of

, A. D. 190 .

President.

[l. s.] Secretary.

State of
County of

Be it remembered that on this day of

, A. D. 190 , before me, the subscriber, a

personally appeared

secretary of the Company,
the corporation mentioned in and which executed the foregoing certifi-

cate, who being by me duly sworn, on his oath says that he is such secre-

tary, and that the seal affixed to said certificate is the corporate seal of

said corporation, the same being well known to him ; that

is president of said corporation, and signed

said certificate and affixed said seal thereto, and delivered said certificate

by authority of the board of directors and with the assent of at least

two-thirds in interest of each class of stockholders of said corporation

having voting powers as and for his voluntary act and deed, and the

voluntary act and deed of said corporation, in presence of deponent, who
thereupon subscribed his name thereto as witness.

And he further says that the assent hereto appended is signed by at

least two-thirds in interest of each class of the stockholders of said cor-

poration having voting powers, either in person or by their several duly
constituted attorneys in fact, thereunto duly authorized in writing.

Subscribed and sworn to before me )

the day and year aforesaid. f

stockholders' assent to change.

We, the subscribers, being at least two-thirds in interest of each class

of the stockholders of the



190 AMENDMENTS AND CHANGES.

Form Company having voting powers, having, at a meeting regularly called

c#> for the purpose, voted in favor of

do now, pursuant to the statute, hereby give our written assent to said

change.

Witness our hands this day of , A. D. 190 .

STOCKHOLDERS NO. OF SHARES.

[For full form of certificate of amendment of certificate of incorpora-
tion, see Form 35.]

Form 56.

[Section 28a, p. 47, ante.]

CERTIFICATE OF CHANGE OF LOCATION OF THE PRIN-
CIPAL OFFICE.

RESOLUTION OF DIRECTORS.

" The Board of Directors of the

Company, a corporation of New Jersey, on this day of

A. D. 190 , do hereby resolve and order that the

location of the principal office of this corporation within this state be,

and the same hereby is, changed from

in the County of , to No. street,

in the County of ."

The name of the agent therein and in charge thereof, upon whom
process against the corporation may be served, is

Certificate of Change.

The Company, a corpora-

tion of New Jersey, doth hereby certify that the foregoing is a true copy

of a resolution adopted by the board of directors by a

vote of the members thereof at a meeting held as therein stated.

In Witness Whereof, said corporation has caused this certificate to

be signed by its president and secretary, and its corporate seal

[l. s.] to be hereto affixed, the day of , A. D. 190 .

President.

Secretary.
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1

STOCK CERTIFICATES. Forms
57=5

Form 57.

[Section iq, p. 38, ante.]

COMMON STOCK.

INCORPORATED AND REGISTERED UNDER THE LAWS OF THE STATE

OF NEW JERSEY.

Capital Stock, -----$
[Number] [Shares]

The Company.
This is to Certify, that

is the registered holder of shares

of the capital stock of this company, transferable only on

the books of the company by the holder hereof, in person or

by duly authorized attorney, upon surrender of this certifi-

cate properly endorsed.

Witness the seal of the company and the signatures of
c

1
its president and treasurer this day of , 190 .

\
SKAI"

\
President.

Treasurer.

Shares, $100 each.

(On original issues of stock attach to theface of tfie certificates of
stock internal revenue stamps at the rate of 5 centsfor each $100 face
value.)

Form 58.

[Sections iS, 19, pp. 35-38.]

PREFERRED STOCK.

[Number] [Shares]

Incorporated and Registered Under the Laws of the State of

New Jersey.

Capital Stock, ----- S

Preferred Stock, $ Common Stock, $
The Company.

This is to Certify, that is the

registered holder of shares of the preferred capital stock

of this company, transferable only on the books of this company, in person

or by duly authorized attorney, upon surrender of this certificate.

This stock is part of an issue amounting in all to $
par value, authorized by the certificate of incorporation of the company,
filed in the office of the secretary of state of the State of New Jersey, on
the day of , 190 .

The holders of this preferred stock are entitled to receive, and the

company is bound to pay, a fixed yearly dividend of per centum
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Forms per annum, payable half-yearly, before any dividend shall be set apart or

59=60 Paid on the general stock, and the dividends of the preferred stock are

cumulative. The preferred stock is subject to redemption at par on the

day of , 190 , and the holders

of the preferred stock may choose directors, and the holders of the

general stock may choose directors of the company.
Witness the seal of the company and the signatures of its president

and treasurer, Jersey City, New Jersey, the day

of , 190 .

President.

Treasurer.

Shares, $100 each.

Form 59.

ASSIGNMENT ON BACK OF CERTIFICATE.

For Value Received hereby sell, assign and transfer

unto
,

shares of

the capital stock, represented by the within certificate, and do hereby

irrevocably constitute and appoint

attorney, to transfer the said stock on the books of the within-named com-

pany, with full power of substitution in the premises.

Dated ,190 .

In the presence of

{Attach and cancel internal revenue stamps at the rate of 2 cents

for each $100 face value. )

CORPORATE MORTGAGE AND BOND.

Form 60.

MORTGAGE SECURING ISSUE OF BONDS.

This Indenture, made this day of

in the year of our Lord one thousand nine hundred and

between The Company, a

corporation organized under the laws of the State of New Jersey, here-

inafter called the " Company," party of the first part, and The
Trust Company, a corporation organized under the

laws of the State of New Jersey, hereinafter called the " Trustee," party

of the second part.

Whereas, it is necessary in order to enable said Company to provide

funds for the exercise of its corporate rights, privileges and franchises

and the transaction of its business, that it shall borrow money to the
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amount of one million dollars by issuing bonds aggregating at par value Form
that amount; and AA

Whereas, the directors of the Company at a meeting duly convened
and held have by resolution duly passed, which resolution was afterwards
ratified by the stockholders of said Company at a meeting duly convened
and held, authorized the execution and delivery of this mortgage and of

the bonds herein above referred to, to the amount of $1,000,000, of the
denomination of one thousand dollars each, which said bonds with the

coupons and certificate of the Trustee attached, are all substantially in

the following form:

UNITED STATES OF AMERICA.

State of New Jersey.

$1,000.00. $1,000.00.

THE COMPANY.

First Mortgage, 5 Per Cent., Sinking Find Gold Bond.

The Company, a corporation duly organized

under the laws of the State of New Jersey, for value received, hereby
promises to pay to Trust Company, as Trustee, or

to the bearer, the sum of one thousand dollars in gold, at the office of

said Trust Company in the City of
,

State of , United States of America, on the first

day of , in the year
, and to

pay interest thereon in like money at the rate of five per cent, per annum
on the first days of January and July, in each year, from the date hereof,

until said principal sum is paid, at the offices of the said Trust Companv,
upon presentation and surrender of the coupons hereto attached, as they
severally become due and payable.

This bond is one of an issue of one thousand bonds numbered con-

secutively from 1 to 1,000, both numbers included, of the denomination

of $1,000 each, and all being of like tenor and date, and all equally secured

by a first mortgage of even date herewith, duly made, executed and de-

livered by the Company to said Trust Company as Trustee, and duly re-

corded, conveying to said Trustee all the corporate property, real and
personal, of the said Company, now owned and hereafter to be acquired

by it, and all its rights, privileges and franchises, as set forth in said

mortgage, and this bond is issued and held subject to the terms and con-

ditions of said mortgage.

The Company reserves the right to redeem any or all of these bonds
on or after the first day of January, 1905, as provided by the terms of said

mortgage.

This bond shall not become obligatory until authenticated by the ex-

ecution by said Trustee of the certificate hereto attached.

In witness whereof, the said Company has caused this bond to be

sealed with its corporate seal and to be subscribed by its President and
.Secretary and has likewise caused the coupons hereto annexed to be duly
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Form authenticated by the fac-simile of the signature of its Treasurer this

fiQ day of , in the year of our Lord one

thousand nine hundred and
Company.

By
President.

Attest:

Secretary.

{Attach internal revenue stamps at the rate of 5 cents for each $100.)

TRUSTEE'S CERTIFICATE.

(To be indorsed.)

It is hereby certified that this bond is one of the series of bonds men-
tioned in the deed of trust within referred to, executed by the

Company, to the Trustee.

TRUST COMPANY,
Trustee.

By

Date of In whose
Registry. Name Registered. Registrar.

COUPON.

$25.

The Company of New Jersey will pay to the

bearer at the office of Trust Company, in the

City of , on the first day of 19 , twenty-

five dollars in lawful money of the United States of America, being six

months' interest due on that day on its first mortgage Bond No.

Treasurer.

NOW, THEREFORE, THIS INDENTURE WITNESSETH, That

the Company for the better securing the payment of the principal and in-

terest of said bonds according to the true intent and meaning thereof,

and for and in consideration of the premises and of the sum of one dollar

to it in hand paid by the party of the second part, the said Trustee, the

receipt whereof is hereby acknowledged, has granted, bargained, sold,

aliened, enfeoffed, conveyed and confirmed, and by these presents doth

grant, bargain, sell, alien, enfeoff, convey and confirm unto the said

party of the second part as Trustee, its successors and assigns, all the fol-

lowing described property, to wit: {Here follows description ofprop-

erty, with statement of incumbrances, if any, thereon.)

It is the intention to include herein all the property of the Company,
real, personal and mixed, in possession or expectancy, now owned or

hereafter to be acquired, together with all and singular the tenements,

hereditaments, rights, franchises, privileges and "easements.

To have and to hold all and singular the above granted and de-

scribed premises and property, real and personal, with the appurtenances
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thereto belonging, unto the said party of the second part, its successors Form
and assigns, to the only proper use, benefit and behoof of the said party ^Q
of the second part, its successors and assigns forever

;

In trust, however, for the security of the person or persons, firm or

firms, and bodies politic and corporate, who shall at any time be and be-

come purchasers, holders or owners of the said bonds or any part thereof;

provided, however, if the said Company, its successors or assigns, shall

well and truly pay or cause to be paid the several sums of money in the

several bonds hereinbefore mentioned, with interest, accordingto the true

intent and meaning of the said bonds and each of them, or if said bonds and
the interest thereon shall become in any way paid or satisfied, and if the

Company, its successors or assigns, shall well and truly perform and ob-

serve all and singular the covenants, promises and condhions in the

said bonds and coupons and in this indenture expressed to be kept and
performed and observed by or on. the part of the Company, then these

presents and the estates and rights hereby granted shall cease, deter-

mine and be void, and the said Trustee, its successors and assigns, shall

on demand reassign and deliver to the Company, its successors and assigns,

all and singular the property hereby granted, sold and assigned, but not

previously disposed of as herein provided, otherwise these presents shall

be and remain in full force.

It is further expressly understood, covenanted and agreed that the

further trusts, uses, purposes, conditions and covenants for and upon
which the property, real and personal, rights, privileges and franchises

herein above described are conveyed and are to be held by the Trustee

are as follows:

1. The issue of bonds to be secured by the lien of these presents is

one thousand bonds of the par value of $1,000 each, aggregating one
million dollars par value, dated , and payable

on

2. So long as no default shall be made in the payment of the prin-

cipal or interest, or any part thereof, payable upon the bonds hereby
secured as the same shall respectively become due or payable, or in the

performance of any of the covenants or agreements herein contained to

be performed by the Company, the Company shall be suffered and per-

mitted by the Trustee to remain in full possession, enjoyment and con-

trol of all the franchises, privileges and property, real and personal,

herein expressed to be hereby mortgaged, and shall be permitted to man-
age the same, and to receive, receipt for, take, issue, enjoy, and dispose

of the rents, tolls, earnings, revenues and incomes thereof in the same
manner and with the same effect as if this indenture had not been made,
with the right at all times as the proper management of the business of

the company may require, to alter, change, add to, repair, remove, and
replace the machinery, engines, boilers and other appurtenances to the

works and plants constructed or owned or which shall be constructed or
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Form owned by the Company and conveyed, or intended to be conveyed hereby

^Q to the Trustee, provided that the security of said bonds shall not thereby

be in any way reduced or impaired. The Company shall have the right

at all times to free from the incumbrances of the trusts hereof any of the

properties subject to the lien of this mortgage, provided, a conveyance
of such property shall not render the operation of the remaining proper-

ties covered by this mortgage, or the mortgage thereon less effective,

but in no case shall any such sale or conveyance of such properties be

made without the express assent in writing of the Trustee, and provided

further that there first be deposited with the Trustee such sum of money
as will be sufficient to redeem at their face value the proportional part of

all outstanding bonds seciired by this mortgage in the ratio which the

gross income for the twelve months immediately preceding such release

derived from the property so conveyed bears to the gross income for the

same twelve months from all the properties subject to this mortgage;

the certificate of the Company, under its corporate seal, attested by the

signature of its President or Treasurer, and the affidavit of one or more
of its directors, shall be conclusive evidence of any facts necessary to be

ascertained as above before any such release and conveyance, to protect

the Trustee in any action which it may take in assenting to such release

as aforesaid. Upon receipt of such sum of money the Trustee shall

forthwith advertise in such manner as it will deem proper for proposals

for the surrender of outstanding bonds secured by this mortgage and

shall be empowered to accept the most favorable proposal submitted,

provided that the proposal shall not be accepted for the surrender of the

bonds at a greater price than 105 per cent, of the face value of the bonds;

and in case a sufficient number of bonds are not offered for surrender in

accordance with the terms hereof to exceed the cash in the hands of the

Trustee provided for this purpose, the Trustee shall then by lot deter°

mine which of the outstanding bonds shall be called to equal the funds

in its hands for such redemption as nearly as possible, and the Trustee

shall have the power to call such bonds as may be so determined by lot

and those outstanding and to pay for the same at the rate of 105 per cent,

of their face value with accrued interest.

If any of the bonds secured hereby are called in accordance with the

provisions hereof and the notice of such call has been published in one

newspaper published in the City of , and in one

newspaper published in the City of , for two

weeks, at least once a week, interest on such bonds shall cease whether

the same shall be surrendered or not. All bonds so surrendered to the

Trustee shall be cancelled and destroyed by the Trustee as soon as they

come into its possession and a certificate of such cancellation and destruc-

tion shall be mailed to the Treasurer of the Company at its main office.

The Company shall have the right to call, redeem and pay at any time on

or after the first day of January, 1905, the whole or any part of the bonds

secured by this mortgage, either in one call or successive calls, from time

to time, at the face value of the said bonds, with accrued interest, provided

that at the time of making such call or calls the Company shall deposit



CORPORATE MORTGAGE AND BOND. I 97

with the Trustee such sum of money as will be sufficient to redeem at Form
their face value, with accrued interest, the number of bonds called for (jA

redemption upon such call or calls, and provided that said call shall be
made in the manner hereinabove provided in this section for the call of
bonds.

3. The Company, its successors and assigns, shall and will, on
demand in writing by the Trustee, at any time, make, execute, acknowl-
edge and deliver all such further acts, deeds and assurances in the law as
may be required of it by the said Trustee, or its counsel, or by twenty
per cent, of its outstanding bondholders, for effectuating the intention
of these presents and for the better assuring and confirming unto the
Trustee, its successors or assigns, upon the trusts hereby created, all and
singular the property, appurtenances, rights and franchises hereby mort-
gaged, whether now owned or possessed or hereafter acquired by the

Company, its successors or assigns.

4. The Company will not apply for or claim any deduction by reason

of this mortgage from the taxable value of the lands and premises or
personal property embraced in this mortgage, and will not suffer any
judgment, lien or execution to remain outstanding or to be levied upon
any of such property whereby the lien hereof might or could be impaired,

or in any manner render itself liable to any suit, proceeding or proceed-

ings for dissolution, or proceeding in bankruptcy, or insolvency.

5. The Company shall at all times, so long as any of the bonds
hereby secured are outstanding and unpaid, cause all buildings and other

property belonging to or controlled by it, to be insured against fire to its

full value, and the policy or policies of insurance to be assigned to the

party of the second part as Trustee as further security, and in default of

its so doing the Trustee, its successors or assigns, may effect and maintain

such insurance, and the premium or premiums paid for effecting and
maintaining such insurance shall be a lien on the said premises secured

by these presents and collectible thereunder in like manner as the moneys
mentioned in said bonds.

6. The Company, its successors and assigns, until the debt hereby

secured is fully paid and satisfied, shall from time to time pay, or cause

to be paid, to the person or persons authorized to collect and receive the

same, all taxes, assessments and other impositions which may at any
time hereafter be lawfully assessed, levied, imposed or charged upon said

lands, premises and property, or any part thereof, or upon the said party

of the first part, its successors or assigns, in respect thereof, and will,

when thereunto requested by the Trustee, produce and show to it proper

receipts and vouchers therefor. And it is agreed that if the party of the

first part, its successors or assigns, shall make default in the payment of

said taxes and assessments for the space of ninety days after such taxes,

assessments or other charges shall become due and payable by law, then

the whole of the principal sum, and interest secured by the said bonds,

or such of them as shall then be outstanding, shall, at the option of twenty

per cent, or more in value of the bondholders, become and be immediately

due and payable.
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Form 7- The Company shall and will maintain, or cause to be maintained,

AQ all of the plants, buildings, machinery, apparatus and property of every

description hereby mortgaged, or intended to be, and all equipment of

every kind necessary for operating and maintaining its business, in good

repair and in an efficient condition to meet the demands of its business

at any and all times. Such real estate, buildings, works and plant shall

be open at all reasonable times to the inspection of the Trustee, and the

Company shall supply to the Trustee such reasonable and proper infor-

mation as it may from time to time apply for in the interest of or for the

purpose of protecting and securing the bondholders.

8. The Company, its successors and assigns, shall and will on the

first day of November, 190 , and annually thereafter on the said first day
of November, pay to the party of the second part, as Trustee, a sum of

money equal to five per cent, of its gross earnings for the twelve months
ending on the thirtieth day of September last preceding, which sum of

money shall be held by the Trustee as and for a sinking fund for the

payment of the principal of said bonds at their maturity ; it being

expressly understood, however, that the moneys in said sinking fund

shall be by the Trustee applied from time to time, upon request of the

Company, to defray the cost of extensions of its works, provided that

before any such payment shall be made by the Trustee to the Company
from said sinking fund there shall first be presented to the Trustee a

certificate verified by the President or Treasurer of the Company, show-

ing that the gross income from such extensions is equal to at least ten

per cent, per annum upon the cost of such extensions ; and it is further

agreed that the moneys in the hands of the Trustee as and for a sinking

fund shall, upon the request of the Company, be used by the Trustee for

the purchase of outstanding bonds issued under this mortgage at their

market price, not exceeding 105 per cent, of their face value, or safely

invested, and together with all interest and income thereon be held by it

in trust for the purpose of such sinking fund ; it being further provided

that whenever the sum of money in said sinking fund aggregates the

sum of five thousand dollars and none of the aforementioned bonds are

offered to the Trustee at a price not exceeding 105 per cent, of their face

value and interest, the Trustee shall be authorized to call so many bonds

as will consume the sinking fund, as provided in Section 2 of this

indenture.

9. But if any default shall be made by the Company in the payment
of the principal or any interest of said bonds, or any of them, when due,

according to the tenor thereof and of this indenture, or if said Company
shall fail to make the yearly payment" to the sinking fund required by
Section 8 of this indenture, or shall fail faithfully to observe and perform
any of the requirements made of it by said bonds and coupons or by this

indenture, and such default or failure shall continue for the space of

ninety days after written notice thereof has been given by the Trustee
to the Company, then and thereupon it shall be lawful for, but not obli-

gatory upon, the said Trustee to terminate and put an end to the posses-

sion of said premises by the said Company, and to take possession of,
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operate and enjoy the said property hereinbefore described, and the Form
rents, issues and profits thereof for the benefit of the bondholders, in 5Q
which case the Trustee shall be entitled to the appointment of the re-

ceiver, having such powers and duties and acting under such limitations

as the court making the appointment shall confer and impose ; and the

Trustee may also, or instead of so doing, and with or without taking pos-

session, treat the whole amount of the principal of said bonds, together

with all accrued and unpaid interest, as immediately due and payable,

and thereupon proceed to sell and dispose of by one sale, or successively

through several sales, all and singular the premises, propertv, rights, in-

terest and franchises hereby conveyed and mortgaged, or intended so to

be, or such portion thereof as the Trustee may deem necessary, at public

auction, in the City of , upon such terms as to credits, partial

credits and security for payment as it may think proper or expedient,

having first given public notice of the time and place of the sale or sales

by advertisement published once a week for at least six successive weeks
in a newspaper published in each of the cities of and
respectively, and also once a week for the said six weeks in some daily

newspaper published in said City of , Xew Jersey; and no

other notice or demand whatsoever to or upon the Company, except the

said ninety days' written notice prior to the commencement of foreclosure

proceedings shall be necessary. The Trustee shall have the right to ad-

journ such sale or sales from time to time, in its discretion, giving rea-

sonable notice of each adjournment, and after so adjourning, to make the

sale at the time and place to which the same may be adjourned. The
Trustee is hereby further authorized and empowered, either in its own
name, or in the name of the Company, to make, execute, acknowledge

and deliver to the purchaser or purchasers at such sales good and suffi-

cient deeds of conveyance of the property so sold; and any sale made as

aforesaid shall be a perpetual bar, both in law and equity, against the

Company and all persons claiming by, through or under it, from claim-

ing the property, rights, interest or franchises so sold, or any interest

therein. And for the purpose aforesaid, the Trustee, and each of its suc-

cessors in the trust, are hereby constituted irrevocably the attorneys of

the said Company. As affecting th$ title of any property purchased at

any such sales, the facts set forth in any affidavit made by the President

or Secretary of the Trustee, and appended to the deed of conveyance,

relating to the time and manner of giving notice hereby required, shall

not be open to contradiction by any party but shall conclusively be

deemed to be true.

10. The foregoing provision for sale under the power aforesaid is

cumulative with the ordinary remedy of foreclosure by entry or suit

therefor, and the Trustee is also hereby given the right to make such

foreclosure upon all of the property at one time and in one proceeding,

or upon portions of it successively and in separate proceedings. Upon
and after the expiration of ninety days' notice in writing given by the

Trustee to the Company of any default by the Company under this deed,

the entire principal of said bonds shall, at the election of the Trustee, be
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Form deemed immediately due and payable; and the Trustee shall not be re-

AQ quired to signify its said election in any manner other than by beginning'

a suit to foreclose, or by proceedings to sell the mortgaged property. Any
one or more of the bondholders, or any person in his or their behalf, in-

cluding the Trustee, may purchase the property at any foreclosure sale,

whether made under the power of sale or pursuant to judicial decree; and
the receipt of the Trustee shall be a sufficient discharge to any purchaser

for his purchase money. If the sale be in parcels, each purchaser shall

take good title notwithstanding nothing may have been received to

satisfy the debt hereunder. At any sale hereunder outstanding bonds

and coupons of the issue hereby secured and such bonds and coupons of

the prior issue hereinbefore mentioned as may have been received by the

Trustee in exchange for the bonds secured hereby, may themselves be

used in or toward the payment of the purchase money bid in lieu of cash

at the net sum distributable thereon respectively.

ii. And the said Company doth covenant and agree to and with the

Trustee, and to and with the several holders of the said bonds and
coupons, as follows:

That it will well and truly pay the said bonds according to their

tenor.

That at the time of the delivery thereof it is the lawful owner of all

the property and estate herein granted, except so much of the property

as may be hereafter acquired by it and become subject to the terms

hereof under the provisions herein contained, and that it has good right

and lawful authority to sell and convey the same to said Trustee; that

the property and estate herein granted is free and clear of all incum-

brances except those which are herein specifically menticned; and that

it will warrant and defend the said premises to said Trustee, its succes-

sors and assigns, against the lawful claims and demands of all persons,

except those claiming under the mortgages and obligations herein specifi-

cally mentioned.

That it will not in any case take any advantage of or make any claim

to or under any valuation, appraisement, stay, redemption or extension

laws now or hereafter enacted by the Legislature of the State of New
Jersey, nor by any injunction or stay of proceedings, cr any other process,

seek to prevent or delay the lawful foreclosure of this mortgage or the

entry upon, sale and conveyance by the Trustee of the granted premises

and property as herein provided.

That it will forthwith cause this instrument to be recorded as a
mortgage of both real estate and personal property, as may be required

by the laws of the State of New Jersey, and will, at its own expense and
at all times, do all that is necessary and proper to make and keep valid

this mortgage and the lien of the Trustee hereunder, so as to preserve

and protect the interest of the bondholders, and all rights of the Trustee.

That it will, as the coupons attached to the bonds secured hereby
mature, provide for the payment and cancellation of said coupons; and
it is agreed that no purchase, sale or loan made of or under said coupons
on behalf and at the request or with the privity of the said Company,



CORPORATE MORTGAGE AND BOND. 201

whether before or after maturity, and no redemption of the said coupons Form
by any guarantor of the payment of the same, shall operate as keeping ^Q
the said coupons alive or in force as a lien upon the mortgaged premises

as against the holders of the bonds secured hereby or of the coupons an-

nexed thereto.

12. It is further agreed that no liability hereunder shall be enforced

against any officer or stockholder of said party of the first part, or

against the estate of any such officer or stockholder, by virtue of any law
of any State, it being agreed that such officers and stockholders do not

assume and shall not be subject to any personal liability on the bonds
secured hereby.

II.

The right of action under this indenture is vested exclusively in the

Trustee, and under no circumstances shall any bondholder or bondholders

have any right to institute an action or other proceeding on or under
this indenture for the purpose of enforcing any remedy herein and
hereby provided, or of foreclosing this mortgage, except in case of refusal

on the part of the Trustee to perform any duty imposed on it by this

indenture; and all actions and proceedings for the purpose of enforcing

the provisions of this indenture shall be instituted and conducted by the

Trustee'according to its sound discretion, but the Trustee shall be under

no obligation to institute any such suit, or to take any proceedings under

this indenture, or to enter any appearance, or in any manner defend in

any suit in which it may be made defendant, or to do anything whatever

as Trustee, until it shall be indemnified to its satisfaction for any and
all costs and expenses, outlays, counsel fees and other reasonable dis-

bursements, and from all possible claims for damages for which it may
become liable or responsible for proceeding to carry out such request or

demand. The Trustee may nevertheless begin suit or appear in and
defend suit or to do anything else in its judgment proper to be done by it

as such Trustee without said indemnity, and in such case it shall be com-
pensated therefor from the trust fund.

The Trustee shall be under no obligation to recognize any person as

holder or owner of any bonds secured hereby, or to do or refrain from

doing any act pursuant to the request or demand of any person until

such supposed holder or owner shall produce said bonds and deposit the

same with the Trustee.

It shall not be the duty of the Trustee to file or record this indenture

as a mortgage or conveyance of real estate or as a chattel mortgage, or to

renew such mortgage, or to procure any further, other or additional

instrument of further assurance, or to do any other act which may be

suitable and proper to be done for the continuance of the lien hereof or for

giving notice of the existence of such lien, or for extending or supple-

menting the same; nor shall it be any part of its duty to keep itself

informed or advised as to the payment of any taxes or assessments or to

require such payment to be made; but the Trustee may, in its discretion,

do any or all of the matters and things in this paragraph set forth, or

require the same to be done. The Trustee shall only be responsible for
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Form reasonable diligence in the performance of the trust, and shall not be

^Q answerable in any case for the act or default of any agent, attorney, or

employee selected with reasonable discretion. It shall be entitled to be
reimbursed for proper outlays of any sort or nature by it made or incurred

in the discharge of its trust, and to receive a reasonable and proper com-
pensation for any service which it may at any time perform in the dis-

charge of the same; and all such fees, commissions, compensations and
disbursements shall constitute a lien on the mortgaged property and
premises.

In case at any time it shall become necessary and proper for the

Trustee to make an investigation respecting any facts preparatory to

taking, or not taking any action, or doing anything as such Trustee, the

certificate of the party of the first part, under its corporate seal, attested

by the signatures of its President and Treasurer, and the affidavit of one
or more directors, shall be conclusive evidence of such fact to protect the

Trustee in any action that it may take by reason of the supposed exist-

ence of such facts.

No delay or omission by the Trustee in exercising the rights or

powers herein granted 'shall be held to exhaust or impair such rights and
powers, or be construed as a waiving thereof; and it is hereby mutually

agreed that the holder or holders of a majority in amount of the bonds

outstanding at the time of any default as aforesaid on the part of the

Company may, by an instrument in writing signed and acknowledged by
them at any time, whether before or after the institution of foreclosure

or other proceedings, waive, or instruct the Trustee to waive any such

default; provided, always that no such action on the part pf the bond-

holders shall extend to or be taken to affect any subsequent default, or

impair the rights resulting therefrom. The Trustee agrees, at all times,

on the written request of the holder of any of the said bonds, to give

written notice to the Company of any such default under this indenture,

as the person requesting such notice to be given shall allege to exist.

AH recitals, statements of facts and representations herein contained

are made on behalf of the Company, and the Trustee assumes no respon-

sibility as to the correctness of the same, nor is the Trustee to be under-

stood as making any representations as to the character, extent or value

of the above described property, or as to the title thereto.

IN WITNESS WHEREOF, the said parties have caused this instru-

ment to be signed by their respective Presidents, or Vice-Presidents,

sealed with their respective seals, and attested by their respective Secre-

taries, as of the date first above mentioned.
Company.

By
President.

Attest:

Secretary and Treasurer.

Trust Company.

By

President.
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(form of acknowledgment to be appended.) Form
State <>f New Jersey, ) . 61
County of j

ss - ;

Be it remembered that on the day of ,

in the year of our Lord nineteen hundred and , before me,

, a Master of the Court of Chancery of the State of

New Jersey, personally appeared , to

me known, who, being by me duly sworn according to law, on his oath

doth depose and say: That he is the secretary of the

Company, the grantor [or grantee] in the foregoing

deed of trust named; that the seal affixed to the said deed of trust is the

corporate seal of the said corporation; that it was so affixed by order of

the board of directors of the said

Company; that is president of the said

corporation; that he saw the said , as such

president, sign the said deed of trust and heard him declare that he

signed, sealed and delivered the same as the voluntary act and deed of

the said corporation and by the order of the said board of directors, and

that this deponent signed his name thereto at the same time as a sub-

scribing witness.

Subscribed and sworn to before me )

the day and year above written. )"

(form of affidavit to be attached if mortgage covers chattels.)

[See Gen. Stat., p. 2113, § 52.]

State of
I ss •

County of '

J
"

, of the City and County of

State of , having been duly sworn, on his oath says, that

he is the President of the Trust Company of said city, Trustee,

the holder of the foregoing mortgage; and that the consideration of said

mortgage is the sum of $1,000,000; and that the amount due and to grow
due thereon is the sum of $* ,000,000, payable on the day of

, A. D. 190 , together with interest on the same, at the rate of

five per centum per annum, from the day of , 190 .

Sworn to and subscribed this )

day of , A. D. , before me. \

VOLUNTARY DISSOLUTION.

Form 61.

[Sections 32, 43a, pp. 51, 67, ante.]

CERTIFICATE OF THE SURRENDER OF CORPORATE FRAN-
CHISES.

The location of the principal office in this State is at No.

street, in the of

Countv of
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Form The name of the agent therein and in charge thereof, upon whom

62 process against Ihis corporation may be served, is

We, the subscribers, being all incorporators named in the certificate

of incorporation of the Company, a corporation

of New Jersey, do hereby certify that no part of the capital of said cor-

poration has been paid, and the business for which the corporation was
created has not been begun.

And we do hereby surrender all our corporate rights and franchises

which we have obtained by the creation of said corporation, to the end

that said corporation may be forthwith dissolved.

Witness our hands and seals this day of

A. D. 190 .

[L. S.]

[L. S.]

[L. S.]

State of )

County of
J

'

being severally duly sworn, on their oaths say that the facts stated and
certified in the foregoing certificate are true.

Subscribed and sworn to before me, )

this day of V

A. D. 190 . •

Form 62.

[Sections 31, 43a, pp. 49-51, 67, ante.]

CERTIFICATE OF DISSOLUTION BY UNANIMOUS CONSENT
OF ALL STOCKHOLDERS

of the Company.
The location of the principal office in this State is at No.

Street, in the of , County of

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is

We, the subscribers, being all the stockholders of the

Company,

a corporation of the State of New Jersey, deeming it advisable and most

lor the benefit of said corporation that the same should be forthwith dis-

solved, do hereby give our consent to the dissolution thereof, as provided

by " An Act concerning corporations (Revision of 1896)," and do sign this

consent, to the end that it may be filed in the office of the secretary of

state of the State of New Jersey.

Witness our hands this day of

A. D. 190 .

State of )

County of
J

"

, the secretary of the above-named
Company,
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being duly sworn, on his oath says that the foregoing consent to the dis- Form
solution of said corporation has been signed by every stockholder of said 53
company.

Subscribed and sworn to before me,
this day of

, A. D. 190 .

{Add list of directors and officers at time of dissolution; see form
66, p. 20Q, post).

Form 63.

AFFIDAVITS OF PUBLICATION.

[Sections 31, 43a, pp. 49-51, 67, ante.]

The location of the principal office in this State is at No.
street, in the of , County of

The name of the agent therein and in charge thereof, upon whom
process against the corporation may be served, is

State of
I ss •

County of j
"

, the secretary of The
being duly sworn, on his oath says, that the board of directors of the said

company have caused the certificate of dissolution of The
a copy whereof is hereto annexed, issued by the

secretary of state of the State of New Jersey, dated the day of

, 190 , to be published in the
, a newspaper

published at the City of and circulated in the County of

being the county in which said company has been located and conducting
its business, for the period of four weeks successively, at least once in

each week, commencing on the day of
, iq , as

required by section thirty-one of an act entitled " An Act concerning cor-

porations (Revision of 1896)," approved April twenty-first, one thousand
eight hundred and ninety-six.

Sworn and subscribed before me, the )

day of , A. D. 190 .
J

State of New Jersey, ) .

County of
J

"

, of lawful age, being duly sworn
according to law, doth depose and say, that he is of

, a newspaper printed and published in the City
of and County of and State of New Jersey, and
that the notice, of which the annexed printed slip is a true copy, has been
published in said newspaper, successively, for the period of

commencing on the day of , 190 .

Sworn and subscribed before me,

f

{Annex copy of notice as published.')
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Forms Form 64.

64=65 [Sections 31, 43a, pp. 49-51. 67, ante.]

CERTIFICATE OF DISSOLUTION ISSUED BY SECRETARY OF
STATE.

State of New Jersey.

Department of State.

Certificate of Dissolution :

To All to Whom These Presents May Come, Greeting

Whereas, it appears to my satisfaction by duly authenticated record

of the proceedings for the voluntary dissolution thereof by the unanimous

consent of all the stockholders, deposited in my office that the

Company,

a corporation of this State, whose principal office is situated at No.

street, in the of County

State of New Jersey (

being agent therein and in charge thereof upon whom process may be

served), has complied with the requirements of " An Act concerning cor-

porations (Revision of 1896), preliminary to the issuing of this

Certificate of Dissolution.

Now, Therefore, I, George Wurts, secretary of state of the State

of New Jersey, do hereby certify that the said corporation did on the

day of 190 , file in my office a duly executed and

attested consent in writing to the dissolution of said corporation exe-

cuted by all the stockholders thereof, which said consent, and the record

of the proceedings aforesaid are now on file in my said office as provided

by law.

In Testimony Whereof, I have hereto set my hand and affixed my
official seal at Trenton this day of A. D. 190 .

[l. s.J Secretary of State.

Form 65.

[Sections 31, 43c;, pp. 49-51. °7> ante.]

CERTIFICATE OF DISSOLUTION BY VOTE OF DIRECTORS
AND CONSENT OF STOCKHOLDERS (NOT UNANIMOUS).

The location of the principal office in this State is at No.

street, in the of ,
County of

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is

We, the undersigned, being a majority of the board of directors of

the do hereby certify that at a meeting of the said

board, called for that purpose, and held on the day of

, A. D. 190 , said board, by a majority of the whole

board, did adopt the following resolution:
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Resolved, that in the judgment of this board, it is advisable and Form
most fcr the benefit of the that fig

the same s-hould be forthwith dissolved; and to that end it is ordered that

a meeting of the stockholders be held on the

day of , A. D. 190 , at the

office of the company, in the City of , to take action upon
this resolution; and, further, that the secretary forthwith give notice of

said meeting, and of the adoption of this resolution,within ten days from
this date, by publishing the said resolution, with a notice of its adoption

in the , a newspaper published in the City of

for at least four weeks, once a week, successively, and by mailing a written

or printed copy of the same to each and every stockholder of this company
in the United States.

In Witness Whereof, we have hereunto set our hands and affixed the

corporate seal of said company this day of , A. D. 190 .

[L. S.]
j.

Attest:
)

Secretary.

Consent of Stockholders to Dissolution.

Whereas, on the day of A. D. 190 , the

directors of the , by a majority vote of the whole
board, at a meeting called for that purpose, of which meeting every

director received at least three days' notice, did adopt a resolution in the

words or to the effect following, to wit:

" Resolved, that in the judgment of the board, it is advisable and
most for the benefit of the that the

same should be forthwith dissolved; and to that end it is ordered that a
meeting of the stockholders be held on the day
of , A. D. 190 , at the office of the

company, in , to take action upon this resolution;

and, further, that the secretary forthwith give notice of said meeting,

and of the adoption of this resolution, within ten days from this date, by
publishing the said resolution with a notice of its adoption in the

, a newspaper published in

for at least four weeks, once a week, successively, and by mailing a
written or printed copy of the same to each and every stockholder of this

company in the United States;
"

And, Whereas, the secretary of the said company did give notice of

the meeting of stockholders, called by said resolution, as required by
law and the said resolution:

Now, therefore, we, the subscribers, being more than two-thirds in

interest of all the stockholders, being met together in pursuance of said
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Form resolution and notice, have consented, and do hereby consent, that the

foty said company be forthwith dissolved as proposed in said resolution.

Witness our hands this day of , A. D., 190 .

Shares. Shares.

Shares. Shares.

Attest:

Secretary.

State of New Jersey, )

County of f

being duly sworn, on his oath says,

that he is the secretary of the

that he saw
being more than two-thirds in interest of the stockholders of said com-
pany, at a meeting duly called for the purpose as above recited, sign the

foregoing certificate of consent as their voluntary act and deed, and that

deponent at the same time subscribed the same as attesting witness; and
deponent further says, that on the day of , A. D. 190 ,

he mailed a printed copy of the resolution above recited, with a notice of

the adoption thereof, to each and every stockholder of said company,
residing in the United States, and also caused the same to be duly pub-

lished as required by the said resolution; and deponent further says, that

the said resolution of the board of directors was duly adopted upon lawful

notice as in the certificate above recited.

Sworn and subscribed before me,
this day of

, A. D. 190 .

affidavit of publication.

State of New Jersey, )

County of <j
'

of lawful age, being duly sworn according to

law, doth depose and say, that he is of

a newspaper printed and published in the City of

and County of and State of New Jersey, and that

the notice, of which the annexed printed slip is a true copy, has been pub-

lished in said newspaper, successively, for the period of

commencing on the day of , 190 .

Sworn and subscribed before me,
the day of

, A. D. 190 .

{Attach copy of advertisement.)
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Form 66. FormS
(Sections 31, 43a, pp. 49-51, 67, ante.} 00=0/

LIST OF DIRECTORS AND OFFICERS AT TIME OF
DISSOLUTION.

As required by " An Act concerning corporations (Revision of 1896),"

the board of directors of The Company
render the following statement to be filed in the office of the secretary of

state of the State of New Jersey, upon the dissolution of said company.

The location of the principal office in this state is at No.

street, in the of

County of

The name of the agent therein and in charge thereof, and upon whom
process against the corporation may be served, is

The following is a list of the names and residences of the directors

and officers of said company:

RESIDENCES.

The officers of the company are:

President,

Vice-President,

2d Vice-President,

3d Vice-President,

Secretary,

Treasurer.
Dated , 190 .

The foregoing statement is correct and true.

President.
Attest:

Secretary.

Form 67.

[Sections 31, 43^, pp. 49-51, 67, ante.}

CERTIFICATE OF FILING OF CONSENT TO DISSOLUTION
ISSUED BY SECRETARY OF STATE.

State of New Jersey.

Department of State.

Certificate of Filing of Consent by Stockholders
to Dissolution.

To All to Whom These Presents May Come, Greetim;:

Whereas, it appears to my satisfaction by duly authenticated record

of the proceedings for the voluntary dissolution thereof deposited in my
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Form office that the Company,
Ag a corporation of New Jersey, whose principal office is situated at No.

street, in; the of , County
of , State of New Jersey (

being the agent therein and in charge thereof upon whom process may be
served), has complied with the requirements of " An Act concerning cor-

porations (Revision of 1896) " preliminary to the issuing of this certificate

that such consent has been filed.

Now, Therefore, I, George Wurts, secretary of state of the State

of New Jersey, do hereby certify that the said corporation did on the

day of , 190 , filed in my office a duly executed and
attested consent in writing to the dissolution of said corporation executed

by more than two-thirds in interest of the stockholders thereof, which
said certificate, and the record of the proceedings aforesaid, are now on
file in my said office as provided by law.

In Testimony Whereof, I have hereto set my hand and affixed my
official seal at Trenton, this day of A. D. 190 .

Secretary of Stete.

FOREIGN CORPORATIONS.

Form 68.

[Section 97, p. 104, ante.
]

STATEMENT BY A FOREIGN CORPORATION TRANSACTING
BUSINESS IN THE STATE OF NEW JERSEY.

The Company, a corporation foreign

to the State of New Jersey and organized under the laws of the State of

, does hereby, pursuant to the provisions of an act of

the Legislature of the State of New Jersey, entitled "An Act concerning

corporations (Revision of 1896)," make the following statement and desig-

nation:

First.—That the total amount of the capital stock said company is

authorized to issue is $ , and the amount actually

issued is $
Second.—The character of the business which the said company is to

transact in the State of New Jersey is

and as provided in its certificate of incorporation, a copy of which, at-

tested by its president and secretary under its corporate seal, is hereto

affixed as part hereof.

Third.—That the principal office in New Jersey of the undersigned

corporation is the office of the Trust Company,

located at No. street, , New Jersey,

and the aforesaid trust company, a corporation under the laws of New
Jersey, is hereby designated as the agent therein and in charge thereof,

and upon whom process against this corporation may be served.
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In Testimony Whereof, the said corporation hath caused its Form
corporate seal to be hereto affixed, and these presents to /»()

be signed by its president and attested by its secretary,

[l. s.] the day of , A. D. 190

The Company.
By President.

Attest:
Secretary.

{Attach statement of directors, officers, 6r*c. See form jj, p. 186.

Then annex copy of charter or certificate of incorporation.)

The undersigned, president and secretary, respectively, of the

Company,
do hereby certify, that the annexed is a true and correct copy of the

certificate of incorporation of the aforesaid company and the whole

thereof.

In Attestation Whereof, we have affixed our hands and
the corporate seal of the company, this

day of , 190 .

j
1 President.

\
'

)
Secretary.

Form 69.

[Section 99, p. 106, ante.]

CERTIFICATE OF SUBSTITUTION OF AGENT OF A FOREIGN
CORPORATION.

The Company,
a corporation organized under the laws of the State of

does hereby revoke, cancel and annul the appointment of (name ofpresent

agent) as its agent, upon whom process may be served, said appointment

having been made heretofore and filed in the office of the secretary of

state of New Jersey, under the seal of the aforesaid company by its

president and attested by its secretary under and in pursuance of the

statutes of the State of New Jersey, and in substitution of the aforesaid

designation so filed with the secretary of the state of New Jersey, the

company above named does hereby make, designate and appoint the

Trust Company, a corporation organized under
the laws of New Jersey, with an office at No. street

New Jersey, which is the principal office of the company, as the agent of

said company therein and in charge thereof, upon whom process against

said company may be served.

In Attestation Whereof, said corporation has caused this certificate

!

\ to be signed by its president and secretary, and itscor-

Seal i
Porate seal to be hereto affixed, the day

'of , A. D. 190 .

For the Company.
President.

Attest:

Secretary.



212 APPENDIX.

APPENDIX.

SCHEDULE OF FEES AND TAXES.

FEES OK SECRETARY OF STATE.

Domestic Corporations.

Amended certificate of incorporation (other than those authorizing

increase of capital stock), $20 00

Annual report of directors, officers, &c, 1 00

Certificate of change of location of principal office, under § 28a, 5 00

§ 27, . . 20 00

name, 20 00

nature of business, 20 00

decrease of capital stock, 20 00

par value of shares, 20 00

dissolution, 20 00

Certificate of extension or renewal of corporate existence

:

The same fee as required for original certificates
of incorporation (q. v.). The secretary of state
has ruled that this fee must be upon the amount
of stock which the company is authorized to issue
at the time of filing the certificate of extension, not
on the amount named in the original certificate

of incorporation.

incorporation

;

"Where total authorized capital stock is $125,000 or

less, 25 00

If total authorized capital exceeds $125,000, for

each additional $i,ooo, 20

increase of capital stock

:

If amount of increased stock authorized is $100,000

or less, 20 00

For each additional $1,000 of increased stock, . . 20

increase of par value of shares, 20 00

payment of capital stock, 5 00

Certificates not expressly provided for, •
. . 5 00

Certifying copy of certificate of incorporation or other paper, . . 1 00

Consolidation and merger of corporation

:

For each $1,000 of capital stock authorized beyond the total

authorized capital of the corporations merged or consolidated,

twenty cents, but in no case less than 20 00
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Foreign Corporations.

Filing copy charter and statement and issuing certificate of author-

ity to transact business, $10 00

{Note: This fee applies only to corporations created
under laws of states which do not exact a larger fee than
S 10.00 from a New Jersey corporation carrying on business
therein. See Section 101, p. 107, ante. Corporations of

states exacting a larger fee or tax are required to pay the
same amount for the privilege of carrying on business m
New Jersey as a New Jersey corporation would have to pay
in that state.)

Filing annual report of directors, &c,

FEES OF COUNTY CLERK.

For recording original or amended certificate of incorporation accord-

ing to length, about 3 5°

FRANCHISE TAXES.

See p- 126, ante.
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Affidavits of publication of certificates of dissolution, 205.

Acknowledgment of certificate of incorporation, 151.

Agent, appointment of, in charge of principal office, 182.

Agreement to take stock in corporation to be formed, 149.

Amendment of charter, certificates of, 164, 188.

Annual meeting of stockholders, notice of, 1S5.

reports of directors, officers, etc., 186.

Appointment of agent in charge of principal office, 182.

Assessment of stock, 182.

Assignment of stock on back of certificate, 192.

subscription, 181.

Association not for pecuniary profit, certificate of incorporation of, 143.

Authentication of acknowledgment taken out of New Jersey, 23.

Bond, corporate, 193.

of treasurer, 181.

By-Laws, form of, 172.

statutory matters to be contained in, 172.

Call of meeting by three stockholders, 186.

Certificate of incorporation, 150, 161, 164.

Object clauses for specific companies (alphabetically arranged), 52.

General clauses, 155-

Stock preference clauses, 157-

Clauses regulating business, etc., 158.

Certificate of incorporation of The Carnegie Company, 161.

United States Steel Corporation, 164.

Certificate of amendment of charter, before payment of capital, 187.

after payment of capital, 188.

change of location of principal office, 190.

name, 188.

nature of business, 18S.

par value of shares, 1S8.

dissolution, by vote of directors and consent of two-thirds of

stock, 206.

by unanimous consent of stockholders, 204.

issued by secretary of state, 206.

filing of consent to dissolution, issued by secretary of state,

209.

increase of capital stock, 188.

payment of capital stock, 1S3.

additional capital stock, 1S4.
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Certificate of stock, common, 191.

preferred, 191.

substitution of agent of foreign corporation, 211.

surrender of corporate franchises, 2O3.

Change of name, certificate of, 188.

Charter—see Certificate of incorporation.

Cumulative voting, provision for, 160.

Decrease of capital stock, certificate of, 18S.

Deed of trust, securing issue of bonds, 192.

Directors, first meeting of, suggestions for, 177.

Dissolution, certificates of, 203.

Foreign corporation, statement by, 210.

substitution of agent of, 211.

Incorporators' meeting, matters to be transacted at, 176.

Increase of capital stock, 188.

Inspectors' oath and certificate, 179.

Limitations on powers of directors, etc., 158.

List of directors, etc., at time of dissolution, 209.

Meeting of directors, first, suggestions for, 177.

incorporators, suggestions for, 176.

Mortgage securing issue of bonds, 192.

Notice of annual meeting of stockholders, 185.

assessment of stock, 182.

sale of stock for non-payment of assessment, 183.

Oath of inspectors, 179.

secretary, 1S0.

Officers, directors, etc., annual reports of, 186.

Option agreement, 149.

Payment of capital, certificates of, 183, 184.

Preferred stock, clauses in charter for, 157.

Principal office, certificate of change of, 190.

Proof of certificate of incorporation by subscribing witness, 152.

Proxy, for annual or special meeting of stockholders, 185.

first meeting of incorporators, 179.

Publication of certificate of consent of stockholders to dissolution, affidavit

of, 208.

certificate of dissolution, affidavit of, 205.

Report of directors, officers, etc., annual, to secretary of state, 186.

Secretary, oath of, 180.

Statement of foreign corporation, 210.

Subscription agreement before organization, 149.

assignment of, 181.

Treasurer, bond of, 181.

United States Steel Corporation, charter of, 164.

Waiver of notice of first meeting of incorporators, 17S.

directors, 180.

payment of assessment, 178.
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Abandonment of corporate powers, 51.

Abatement of actions, dissolution does not effect, 80.

death of receiver does not effect, 95.

Absent stockholders may vote by proxy, 33.

Acknowledgment of certificate of incorporation, 23.

authentication of, 22.

defective, 23.

how taken, 23.

form of, by corporations, 144.

must be in New Jersey form, 23.

Additional powers, 5-12.

Address of company's N. J. office to be stated in all certificates, etc., 67.

Administrator may vote, 58.

Agents, power to appoint and compensate, 1, 4.

term of office, 32.

chosen as prescribed by by-laws, 32.

to furnish schedule of property and debts to officer having execu-

tion, 81.

Agent in charge of principal office, 18, 67, 69.

name of, to be stated in annual report, 64.

all certificates filed, 67, 69.

of foreign corporation, to be designated, 104.

may be domestic corporation, 104.

Aggrieved persons may have election investigated, 62, 63.

appeal from receiver to chancellor, 94.

Agreement of merger or consolidation to be filed, 109, no.

submitted to stockholders, 109.

Alphabetical list of stockholders, 52.

Alteration of seal, 1.

number of directors, 2.

by-laws, 25.

charter, 12, 44, 45, 46, 120.

name, 45.

par value of shares, 45.
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Amendments may be made to this act, 12, 13.

of act to be part of every charter formed under this act, 13.

of certificate of incorporation before payment of capital, 44.

after organization, 45, 120,

fees on filing certificates of 44, 116, 212.

Annual election of directors, 25, 28, 52.

report, 64.

Appeal from determination of receiver, 94.

Appointment of officers, agents, &c, 1, 4, 32,

Appraisers on merger, dissenting stockholder may petition for appoint-

ment of, III,

Assent of stockholders to changes, 45.

Assessments on stock, 42, 43.

proceedings on non-payment of, 41, 42, 43,

calls by receiver of, 41, 43.

Assets of insolvent corporation, distribution of, 98.

laborer's lien upon, 96, 97.

Assignment of property after insolvency void, 82.

corporation may make general, 84.

Associations not for pecuniary profit, Act for incorporation of, 138.

Attachment of shares of stock
, 40.

Attachment, enforcement of prerogative writ against foreign corporations

by, 108.

See also Foreign Corporations.

Attorney-General may proceed against corporations violating charter, 11.

to proceed against corporations failing to pay franchise

tax, 132, 133.

Authentication of certificate of acknowledgment when taken out of New
Jersey, 23.

certificate of incorporation, 22.

B.

Ballot, elections to be by, 53.

" Bank " not to be part of name of corporation under this act, 18, 118.

Banking Company not to be formed under this act, 13.

franchise cannot be sold, 96.

Banking powers prohibited, 11.

Bequests to corporations, 1.

Bills and Notes, power to issue, 9.

Board of Assessors, State, powers and duties, 131.

Bond of Treasurer, 29.

Bondholders, lien of, relates to time of recording mortgage, 10.

Bonds, amount of, not limited by statute, 10.

not to be issued below par, 76.

of other corporations may be held by any corporation, 77.

presentation of coupons of, 144.

Bonus stock, 42 -
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Books, (except stock and transfer) may be kept out of state, 68.

I
as evidence, 71.

stock, only evidence of right to vote, 52, 53, 61.

inspection of, 70, 145.

may be ordered brought into state, 68, 70.

stock, to be open to inspection, 52.

kept in principal office in New Jersey, 52.

produced at election, 52.

penalty for refusal to exhibit, 52.

transfers to be made on, 38.

See also Inspection.

Building and loan association not to be formed under this act, 13

Business of corporation to be managed by directors, 25.

may be carried on outside of New Jersey, 15, 68.

may not be begun with preferred stock only, 20.

change of nature of, 45.

By-laws, amendment and alteration of, 25.

binding upon and confer rights on members, not on third persons

without notice, 4.

breach of, penalty for, 2.

contractual rights created by, 4.

corporations organized under other acts may fix method of alter-

ing. 47-

directors may make and alter, if certificate of incorporation so

provides, 25.

general principles respecting, 4, 5.

made by directors subject to repeal by stockholders, 25,

majority of stockholders may regulate dividends, 72.

may designate date for election of directors, 62.

determine number of shares to be held by director, 60.

may fix date for declaring dividends, 72, 73.

fix and alter number of directors, 2.

prescribe manner of filling vacancies, 32.

prescribe penalty for breach thereof, not exceeding S20, 2.

provide for management of corporate property, 2.

keeping certain books outside of state, 68.

meetings outside of state, 6S.

regulation of corporate affairs, 2.

regulation of voting at elections, 55.

not binding upon third persons without notice, 4.

penalties for breach of, 2.

power to make generally, 2, 4, 25.

and alter lies in stockholders primarily, 25.

may be conferred on directors, 25.

powers of company cannot be enlarged by, 20.

provisions of, regulating elections, 25, 55.

to regulate transfers of stock, 3S, 39.

when provisions of, a contract between stockholders, 4.
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C.

Call of subscriptions, 41, 42, 87.

assignment of unpaid, 43.

of stockholders' meeting by three stockholders, 72.

first meeting, 33.

Candidate for director not to be judge, clerk or inspector of election ,'54.

Capital if withdrawn without notice, directors liable, 48.

not fully paid up, stockholders liable to creditors, 41.

to be paid in money, 73.

may be paid in property, 73.

may be paid in services, when, 76, 77.

when payment is made, certificate to be made, 43.

amount to be stated in certificate, 16, 20.

stock; see Stock, Increase, Decrease and Change.

Certificate of incorporation, amendment of, 44, 45, 46, 47, 120.

authentication, record and filing of, 22.

cannot be attacked collaterally, 18.

charter of company, 8.

contract, is a, 17.

corporation may not be subscriber to, 14.

errors in, how cured, 120.

evidence, certified copy is, 22.

existence, corporate, begins on filing, 23.

fees for filing, 116.

foreign corporation , of, must be filed, 104.

matters to be contained in, 15, 16, 17, 33, 35, 67,

68, 72.

may be amended, 44, 45, 120.

may create powers, 8, 16.

may grant power to carry on business in other

states, 15.

may confer power on directors to make by-

laws, 25.

may provide for classification of directors, 25.

may provide for cumulative voting, 54.

may confer power to choose class of directors

on one class of stock, exclusively, 25.

may provide for classification of stock, 35.

may provide whether elections shall be by bal-

lot, 53.

may determine how many shares director must
own to qualify, 60.

may designate date of election, 62.

may limit right of stockholder to examine books,

7i-

may determine manner of calling and conduct-

ing meetings, 33.
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Certificate of incorporation, may determine number of shares entitling stock-

holder to one or more votes, 33.

may determine number of shares constituting

quorum at meetings, 33.

may provide that action requiring consent of

two-thirds of stock issued may be taken on
consent of two-thirds of stock represented at

meeting, 33.

must contain address of New Jersev office and
name of agent, 16, 67.

must be consistent with act, 16.

must be executed, recorded and filed, 13.

must be made by at least three persons, 13.

must contain names and post-office addresses of

incorporators, 16, 21.

must be proved or acknowledged, 22.

must be recorded in office of countv clerk, 22.

must be filed in office of secretary of state. 22.

powers, is source of, 7, 8.

special act of legislature, is equivalent to. 8, 17.

to state amount of capital stock with which
company will begin business, 16.

such capital stock should not be all preferred

stock. 20.

change of name, 45-

par value of shares, 45-

nature of business, 45-

location of principal office, 45- 47-

creation of preferred stock, 45-

decrease of capital, 45-

decrease of capital to be published. 4^.

dissolution, 49-

extension of corporate existence, 45- 118.

business, 45-

increase of capital, 45-

payment of capital stock, 43. 44-

relinquishment of branch of business, 47.

surrender of corporate rights and franchises, 51.

Certificates of stock, to be signed by president and treasure:

shareholders entitled to, 38.

See also Shares ; Stock.

Certificates, false, render officers making same liable for debts, 7?.

filed must state address of N. J. office, 67.

name of N. J. agent, 67.

Certificate of authority to foreign corporation, 105.

Certificate of designation of agent by foreign corporation, 104.

Chancellor may summarily investigate complaints touching elections, 63
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Chancellor may restrain officers from exercising duties of office pending

investigation, 63.

See also Receivers.

Chancery has jurisdiction of questions arising on dissolution, 79.

may appoint receiver of insolvent corporations, 84.

dissolved corporations, 79.

order books of corporation brought into state, 68, 70.

declare charter forfeited for failure, 68.

of insolvent corporation void, 90.

See also Receivers.

Change of location of office, 45, 47.

nature of company's business, 45.

name of corporation, 45.

par value of shares, 45.

Charter, company formed by, has powers given by this act, 5.

subject to alteration, suspension or repeal, 12.

power of legislature to alter, etc. , limited to matters affecting the

public, 12.

power to forfeit for specified misfeasance may be conferred on

court, 12.

general act part of every, 5.

proceedings by attorney-general to forfeit, 11.

cannot be attacked collaterally, 18.

may be annulled by chancellor, 90.

may be forfeited for failure to bring books into state, 68.

void for failure to pay taxes, 132.

may be renewed, 135.

of foreign corporation to be filed here, 104.

See also Certificate of incorporation.

Claims against insolvent corporations may be tried by jury, 93.

Classes of stock, 35.

Classification of directors, 25.

by terms, 25.

by stock, 25.

Collateral security, transfer of stock for, 38.

voting on stock pledged as, 58.

Commencement of corporate existence, 23.

business, amount of capital, 16.

Common and preferred stock, may be issued, 35.

"Common " and " general " stock are synonymous, 36.

Common seal, power to make and alter, 1.

Compensation of officers and agents, 1.

receivers, 98.

Compromise with creditors, corporation may, 2.

Comptroller to report to governor list of corporations in arrears for taxes,

133-

corporation inadvertently reported by, how mistake corrected,

135-
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Condemnation of lands, not authorized under this act, 13.

shares authorized in certain cases, 111.

Consolidation of corporations, 10S-112.

See also Merger.

Constitution of companies, 13.

provisions of state, respecting corporations, xiii.

Construction companies may take bonds, stock, etc., for labor, 76.

Contracts corporate, how signed by officers, 31.

unauthorized, repudiation of, 30.

Conveyance of property, power to make, 1, 15.

after insolvency, void, 82.

Corporate existence begins on filing certificate, 23.

continuance of, 16, 78.

continued for winding up business, 78.

may be extended, 45, 118.

perpetual, unless limited in charter, 1.

funds; see Treasurer,

name, 18, 118.

business may be relinquished, 47.

rights and franchises may be surrendered, 51.

Creditors' remedy against stockholders for unpaid subscriptions, 41.

bill, 41.

limitation of time for proof of claim, 92.

claims to be on oath, 92.

Cumulative voting, 54.

D.
i

Debts, holders of stock not fully paid liable for, 41.

officers and stockholders paying, may recover, 103.

property mortgaged for, may be acquired, 1.

to be first made out of company's property before resort had to

stockholders or officers, 103.

officers liable for, for not filing certificate, 44.

making loans to officers and stockholders, 73.

paying dividends not earned, 48.

false certificate, 78.

Decisions, notes of, 144.

Declaration, service of, on corporation, 100.

Decrease of capital stock, 48.

par value of stock, 45.

De facto corporations, 24.

officers, 31.

Delinquent taxpayers, 132, 133.

Devise of property to corporation , 1

.

Directors, annual statement by, (14.

alteration of number of, by by-laws, 2.

ceasing to be bona fide stockholders, cease to be directors, 60.
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Directors, candidates for office, cannot be judge, etc., of election, 54.

chosen annually, unless otherwise provided in charter, 25.

classification of, 25.

dissent from dividend not earned, 49.

election, regulations concerning, 33 et seq.

increase of number, 2, 33.

judgment of as to value of property purchased conclusive, 74.

liability for declaring dividends not earned, 48, 49.

not making and publishing decrease of capital, 48.

making reduction of capital, 48.

not displaying name at principal office, 71, 72.

not producing books and list at election, 52.

liability enforced by action on the case, 102, 103.

or by bill in chancery, 102, 103.

limitations on powers of, 16, 22.

list of, to be filed annually, 64.

on dissolution, 50.

may meet out of this state, 67, 68.

must act as board, 26.

must be bona fide stockholders, 60.

call meeting of stockholders when company is insolvent, 82.

not sell property after or in contemplation of insolvency, 82.

neglecting to present list of stockholders, ineligible to election , 52.

number to be not less than three, 25.

fixed and_ altered by by-laws, 2.

one to be a resident of state, 25.

paying debts, may recover, 103.

property of, not to be sold until remedy against company
exhausted, 103.

power to mortgage property, 4.

power to contract with company, 27.

qualification of, 60.

residence of, 25.

term of no class of, to exceed five years, 25.

to be trustees on dissolution, 79.

to declare dividends, 72.

to manage business of corporation, 25.

vacancy filled as provided in by-laws, 32, 33.

votes of, to be recorded, 29.

See also Elections.

Dissent of director to improper dividend, 48.

Dissenting shares, condemnation of, in certain cases on consolidation, in.

Dissolution, power to dissolve, 49, 50, 51.

by incorporators, 51.

by legislature, 12.

proceedings for, 51.

certificate of, to be published, 50.



GENERAL INDEX. 22 :

[The numbers refer to pages. 1

Dissolution not caused by failure to elect directors, 62.

directors to be trustees for winding up on. -

ways of, 5.

disposition of proceeds on, -

powers of trustees on, 79.

corporate existence continued after, for winding up. 78.

chancellor has jurisdiction, 79.

receiver, 79.

rights of preferred stockholders on, 37, 9S.

does not abate actions, So.

list of directors and officers to be filed on, 50.

affidavit to be filed, 50.

copy decree of, to.be filed with secretary of state. Bi.

state taxes must be paid before. 121.

Distribution of proceeds of dissolved corporation. So.

of proceeds of insolvent corporation, 98.

Dividends to be made only from profits or surplus, 4S, 49.

declared are debts due stockholders, 73.

time cf making, 72.

on preferred stock may be made cumulative. 35.

on preferred and common stock, 35.

suits to enforce declaration of. 73, 144, 145.

Domicile, corporation may have more than one. 1.15.

Duration of corporate existence to be stated, 16. 21.

Easements, corporation may grant. 4.

Elections, to be held annually, 25, 28.

first, 33.

regulations concerning, 52 et seq

.

books, only evidence of right to vote at, 52, 61.

to be by ballot, 53.

inspectors of, 54, 61.

list of shareholders to be made and shown at. 52.

investigation of complaints as to, by supreme court, 62.

chancellor, 63.

new elections may be ordered, 62, 63.

not held on proper day may be held afterwards. 62.

failure to hold does not work forfeiture. 02.

stock belonging to company not to be voted on, 59.

Eminent domain, company requiring power of, not authorized, 13.

Employees' wages to be paid every two weeks. 120.

Entries in books as evidence, effect of, 71.

Errors in certificate of incorporation may be cured by amendment, 120.

Evidence, books as. 52, 61, 71.

of right to vote, 52. 61.

insolvency. 83 :
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Evidence of certificate of incorporation or copy, 22.

Execution against corporation, proceedings, 81.

shares of stock may be sold on, 123.

may be satisfied from debts due corporation, 81.

Executive Committee, power of directors to delegate powers to, 29.

Executive power of corporations in board of directors, 25, 26.

Executors and trustees may vote, 58.

Exemptions from payment of franchise taxes, 126, 129.

Existence, corporate, beginning, duration, etc., 23.

continuance after expiration of charter, 78.

Extension of corporate existence, 45, 118.

F.

Factors, appointment of, 32.

False certificate, officers making, liable for debts, 78.

statement to state board of assessors, penalty for, 130.

Fees and taxes for filing certificates, etc., 116.

schedule of sundry, 212.

not required to be paid by religious and charitable associa-

tions, 116.

Filing certificates of incorporation, 22.

regulations as to, certain certificates, etc., 67.

First meeting, how called, 33.

Foreign corporations, how sued, 100, 101.

process against, 100, 101.

appointment of agent of, 104, 106.

attachment against, 107.

cannot maintain action until certificate of authority

is obtained, 107.

domestic corporation may be agent of, 104.

how authorized to do business here, 104, 105.

may hold and mortgage lands here, 103.

must comply with law before engaging in business,

104, 107.

penalty for failure, 107.

service of prerogative writ against, 108.

enforcement of writ, 108.

subject to provisions of this act, 104.

to file charter and statement before doing business,

here, 104.

retaliation for taxes, etc., by other states, 107.

receivers of, 88.

Foreign state, business may be conducted in, 15, 68.

corporation may hold property in, 15.

Forfeiture of charter, for not bringing books into state, 68.

non-payment of taxes, 132.

Formation of companies under this act, 13.
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Forms, see Index of Forms.

Founders' shares, 38.

Franchise tax, amount of, 126.

appeal from assessment, limitation of, 136.

application of act, 127.

arrears, injunction against company in, 132.

attorney-general may proceed against company in,

132, 133-

assessors, state board of, duties and powers of , 131.

annual report to, 126.

attorney-general may proceed against company in arrears,

132, 133-

basis of tax, 12S.

collection of, 131, 132, 133.

continuance of, 128.

debt, is a, 131.

debt, preferred in case of insolvency, 131.

exemptions from, T26, 129.

failure to make return, penalty, 130, 131.

failure to pay, penalty, 132, 133.

false statement, penalty for making, 130.

illegal assessment, refunding, 136.

insolvency, preferred debt in case of, 131.

license tax, is a, 128.

list, comptroller to make, of delinquents, 133.

" manufacturing," what is, 130.

mistake in proclamation of governor, may be corrected, 135.

not a property tax, 128.

penalty for false statement, or failure to make statement, 130.

being in arrears, 132, 133.

proclamation by governor, voiding charters of corpora-

tions in arrears, 133.

readjustment of unjust assessment, 135.

receiver may be appointed for corporations in arrears, 133.

refunding of taxes illegally assessed, 136.

renewal by governor of void charters, 135.

report, annual, to state board of assessors, £26.

void charters, may be renewed by governor, 135.

Franchise of corporation may be leased to other corporation, 120.

Franchises of railroad, canal or other public works may be sold, 95.

may be mortgaged, 1, 91.
'

Fraud, see Stock.
G.

General assignment, corporation may make, S4.

General creditor's bill, 4 1 -

General words, effect of, in certificate of incorporation, 20.

" General" and " common " stock are synonymous. 36.
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Government of corporations, regulation of, 2, 16.

Governor to issue proclamation as to charters void for non-payment of
taxes, 133.

may correct mistakes in proclamation, 135.

renew void charters, 135.

Guaranteed stock, 36.

Guardian may vote, 58.

H.

Home office, corporations must have, 52, 67, 68.

Hypothecated stock may be voted on, 58.

Hypothecation of stock must be stated in the transfer, 38.

I.

Implied powers, 9.

Incorporation, certificate of, 7, 8, 10, 16-22.

See Certificate of Incorporation.

Incorporator, survivors may designate successor to dead, 116.

Incorporators may surrender corporate powers and dissolve, 51.

names and post-office address to be stated, 16, 21, 67.

Increase of capital stock, 45-47.

certificate of payment of, 43.

par value of shares, 45.

Incumbered property may be sold by receiver free of liens, 95.

Infants, incompetency of, to be incorporators, 14.

Injunction against insolvent corporation, 84.

corporation delinquent in taxes, 132.

unauthorized acts, 11.

Insolvency, compromise with creditors, 90, 91.

assignment or conveyance of assets after, prohibited, S2.

distribution of assets upon, 98.

evidence of, 83, 86.

forfeiture of charter, 91,

injunction and receiver, 84.

laborers' liens on, 96, 97.

meeting to be called by directors in case of, 82.

powers of receivers, 87, 88, 91, 92, 95.

qualification and oath of receiver, 89.

compensation of receivers on, 98,

sale of franchise of public nature, 95.

mortgaged property free from liens, 95.

trial by jury of disputed claim, 93.

what constitutes, 83, 86.

See Assessment ; Preferences ; Receivers.

Inspection of books by stockholder, chancery has no jurisdiction to

grant, 70.

remedy by mandamus, 70.
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Inspector of election, candidate for director cannot be, 54.

duties of, 61.

provision for, in by-laws, 61.

oath and report, 61.

Insurance company may not be formed under this act, 13.

" Insurance n not to be part of name of company formed under this act, 118.

Inventory by receiver, 92.

Investigation by supreme court of complaints touching elections, 62.

chancellor of complaints touching elections, 63.

J-

Judgment of directors as to value of property purchased conclusive, 73, 74.

creditors preferred on insolvency, 9S.

Judgments against corporations, how satisfied, 81.

property may be acquired at sale upon, 1.

Jury trial of claim before receiver, 93.

Justice's Court has jurisdiction of foreign corporations, 100.

L.

Laborers' lien on insolvency, 96, 97.

Labor, work and services paid by stock, 76.

Land, power to hold and convey, 1.

of foreign corporations to hold, 103.

purchase of, with stock, 73.*

condemnation of, not authorized by this act, 13.

Liabilities imposed by this act bind every corporation, 5, 13.

enforced by action or by bill, 102, 103.

personal, imposed by laws of other states, 119.

Liability of directors, 48, 49, 52, 71, 72, 79, 102, 103.

officers, 43, 52, 78, 102, 103.

secretary; see Secretary.

stockholders, 20, 41, 43, 74, 75.

subscribers, 42.

transferees of stock, 42.

treasurer; see Treasurer.

See also Penalties.

License tax ; see Franchise tax.

Lien ; see Bondholders ; Laborers ; Receivers ; Stock.

Liens, receiver may sell property, etc., free from, 95.

Limitations on powers of corporation, etc., 16.

List of corporations to be made by secretary of state, 117.

delinquent taxpayers, 133.

officers and directors to be filed annually, 64-

on dissolution, 50.

stockholders to tc prepared aml_ filed ten days before annual elec-

tion, 52.

presented at election, 52.



23° GENERAL INDEX.

[The numbers refer to pages.]

Loans to stockholders and officers forbidden, 73.

Location of principal office, 16, 67.

change of, 45, 47.

Lost certificate of stock, issue of new certificate in place of, 114.

M.

Management may be regulated by by-laws, 2.

Managers; see Directors.

Mandamus to compel inspection of books, 70.

See also Stock.
*' Manufacturing Company " exempt from paying franchise tax, 126, 127,

129.

what is, 130.

Meetings, manner of calling and conducting, 33.

first, how called, 33.

quorum at, 32, 33, 53.

of stockholders to be held in this state, at registered office, 67.

for purpose of dissolution, 49, 50.

must be called when company is insolvent, 82.

of directors may be held out of this state, 68,

to amend certificate of incorporation, 45, 46.

may be, in certain cases, called by three stockholders, 72.

secretary to record minutes of such, 72.

See also Directors ; Stockholders.

Merger contracts, 10S.

certain companies may merge, 108.

provisions as to, 10S, et seq.

Minutes to be kept by secretary, 32.

Minute book as evidence, 71.

Money, capital must be paid in, 73.

no loans to officers or stockholders, 73.

corporation not authorized by this act, 13.

Monopolies; see " Trusts *

Mortgages, power of corporation to give, 1, 3, 4, 15.

directors may create, 4.

creditors'holding, preferred on insolvency, 98.

by foreign corporations, 103.

Mortgages ; See also Bonds ; Directors ; Laborers ; Receivers.

Mortgages property may be sold by receiver free of liens, when, 95,

acquired by corporation , 1.

Mortmain, statutes of, never in force in New Jersey, 4.

Mutual associations may create stock, 117.

N.

Name of corporation to be adopted by certificate of incorporation, 16, 18.

certain words not to be used as part of, 118.

may be changed, 45.
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Name of corporation not to be same as name already in use, 16.

to be displayed at office, 71.

succession by, 1.

Names of incorporators to be stated, 16, 21.

Negotiable paper, implied power to issue, 9.

Notice of dissolution, 49, 50.

of stockholders' meeting. 33, 72.

first meeting, 33.

assessment of stock, 42.

sale of stock for unpaid assessments, 43.

Notices to stockholders, officers, &c, may be sent to principal office, 67.

Number of directors, how fixed and altered, 2.

O.

Oath of secretary, 29.

receiver, 89.

Objects for which corporation may be formed, 13, 19.

to be stated in certificate of incorporation, 16, 19.

Office out of this state, 15, 68.

in state, 18.

principal, 16, 18, 52, 53, 67, 68.

name to be displayed at, 71.

change of location of, 45, 47.

removal of principal, 45, 47.

See also principal office.

Officers and agents, appointment and compensation, 1, 4, 29, 32.

annual statement by, 64.

chosen according to by-laws, 29, 30, 32.

list of, to be filed annually, 64.

defacto, their acts are binding, 31.

definition of, 31.

liability for not exhibiting list of stockholders, 52.

making certificate of payment of stock, 44.

making loans to stockholders and officers, 73.

false certificates, 78.

not furnishing schedule to sheriff, &c, 81.

enforced by action, 102, 103.

or by bill in chancery, 102, 103.

paying company's debts, may recover, 103.

power of agents, 30, 31.

removal of, 32.

repudiation by corporation of unauthorized contracts of, 30.

signing contracts, 31.

term of office, 29, 30, 32.

vacancies among, 32, 33.

Omissions in certificate of incorporation maybe cured by amendment, 120.

Organization by surviving incorporators, 116.

Outside of state, business may be carried on, 15, 68.
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P.

Par value of shares may be any amount, 20.

Payment of capital stock, 43, 73.

certificate of, 43.

Penalties for breach of by-laws, 2.

exercising franchises after proclamation of governor, 133.

failure of stockholder to pay assessment on stock, 43.

of officers to file certificate of payment of capital

stock, 44.

to maintain a principal office in New Jersey, 67, 68.

exhibit name at principal office, 71.

of officers and directors to make annual statement to

secretary of state, 64, 65.

failure of foreign corporations to obtain authority to do

business, 105, 107.

of foreign corporation to appoint new agent on death

of old, 106.

failure to make statement to state board of assessors, 130,

131.

failure to pay franchise tax, 132, 133.

loan to officers or stockholders, 73.

making false certificate or giving false notice, 78.

statement to state board of assessors, 126.

non-payment of employes every two weeks, 120.

payment of dividends from other than surplus earnings, 48.

refusal to issue new certificate of stock, 114.

to exhibit books to stockholder, 52.

of directors to produce books and list of stockholders

at election, 52.

to bring stock and transfer books into state, 68.

ultra vires acts, 11.

"Person" defined, 14.

Personal property, power to hold and convey, 1.

Places of business may be out of this state, 15.

Pledged stock, holder of, may vote, when, 58.

Poll at election, if all stock not represented, to be open at least one hour,

53-

Pools or trusts for voting, 55-58.

Post-office address of incorporators to be stated in certificate, 21, 67.

registered office deemed address of stockholders, 67.

Powers of corporation specified, 1, 12, 15, 16, 21, 22, 76, 77.

foreign corporations, 103.

additional, 5, 21.

certain, possessed by every corporation, 5.

expressly prohibited, 13, 14.

express, 7-9.
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Powers may be created by certificate of incorporation, 8, 16.

unauthorized—remedies, 10.

implied, 9, 10.

banking, prohibited, 11.

of receivers on insolvency, 84, 87, 88, 91, 92.

of trustees on dissolution, 79.

Preferences, insolvent corporation not to give, 82.

Preferred stock may be issued, 16, 35.

and increased, 45.

may have special voting power, 35, 36.

holder of, not liable for debts of corporation, 36.

dividends to be paid only from profits, 48.

not to exceed two-thirds of actual capital, 16, 20, 35, 36.

corporation not to begin business with all, 20.

on dissolution preferred in distribution, 36, 98.

terms on which created to be stated in charter, 16, 35, 36.

Prerogative writs, service of, on foreign corporations, 108.

President to be chosen from the directors, 29-30.

sign certificates of stock, 38.

certificate upon payment of capital, 43.

elected by directors or stockholders, as by-laws provide, 29, 30.

liability of for not filing certificate of payment of, 44.

how enforced, 102, 103.

must be director, 29.

Principal office to be set forth in certificate of incorporation, 16, 18.

always to be kept in this state, 68.

name to be displayed at, 71.

may be changed, 45, 47.

must be registered, 67.

accessible, 68, 69.

agent in charge, 67-69.

must be registered, 69.

authorized to receive process, 67,

69.

agent in charge must be actually in charge in business

hours, 67, 68.

authorized to transfer stock, 68.

records to be kept at, 52, 68.

stock books and lists to be kept at, 52.

transfer books must be kept at, 52.

may be removed, 45, 47.

to be set forth in annual statement, 64.

every statement, etc., filed, 67.

stockholders' meeting to be held at, 67.

outside of this state, 15, 68.

Proceedings to compel company to transfer stock, 40.

Process, first, against corporations to be summons, 99.
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Process, service of, on corporation personally, 33.

registered agent, 67.

how served on foreign corporations, 100.

agent for service of, on foreign corporations, 104.

Profits and surplus only to be divided, 48.

Promoters, duties and liabilities of, 76.

Proof of claim, limitation, 92.

to be upon oath, 92.

Property, power to acquire and hold, 1, 15.

incumbered may be sold free of liens, 95.

purchased may be paid for with issues of stock, 73, 74.

judgment of directors as to value of, conclusive, 74.

taxation of, 112.

vests in receiver on appointment, 89.

Property purchased with stock, 73, 74.

Proxy, at stockholders' meeting, 33, 55.

not good after three years, 55.

Publication of notice of first meeting, 33.

on dissolution, 50.

decrease of stock, 48.

of summons, 102.

corporation not to convey property after, 102.

Purchase of property, 1, 15, 73, 74.

Purposes for which company may be formed, 13, 19.

Q-

Qualification of directors, 25, 60.

Quo Warranto to investigate right to office, 62.

because of defects in organization, 18.

Quorum, at stockholders' meeting, 33, 53.

of directors, 26.

R.

Railroad company not to be formed under this act, 13.

in other state may be operated by company under this act, 13.

construction company, 13, 76.

franchise may be sold by receiver, 95.

Real estate, power to hold and convey, 1, 3.

Receivers of dissolved corporation, powers and duties, 79.

appointment of, 79.

insolvent corporation, how appointed, 84, 88.

corporation delinquent in taxes, 133.

appeal from, to chancellor, 94.

bond, 89.

business to cease on appointment of, 84.

compensation, 9S.

death of, does not abate suit, 95.



GENERAL INDEX. 235

[The numbers refer to pages.]

Receivers, distribution of assets by, 98.

foreign corporations. B8.

inventory and accounts to be filed. Q2.

jury trial of claim before, 93.

majority may act, 92.

may sell incumbered property, when, 95.

not to refuse payment of claims because bought below par, 99.

oath and qualification of, B9.

powers, to close out assets, etc., 84 ct seq.

collect subscriptions, 41.

compound debts, SS.

examine witnesses, 91.

make search and break door-

sue, set off, etc.. B8.

property, etc.. vests in, 89.

qualification of. S9.

reconveyance by. to corporation, 90.

removal of, S9, 146.

substitution of, in pending suits, 94.

of railroad, etc.. may sell or lease franchise, etc.. 95.

See also Election ; Foreign Corporations ; Franchise Tax ; Mort-

gages.

Recording of certificate of incorporation, 22, 67.

Redemption of preferred shares. 35, 36.

Reduction of capital stock, how effected. 4.8.

directors liable for unauthorized. 4.8.

Registered office, in state, iS, 52. 67, 6S.

stock and transfer books must be kept in, 52.

Registry of stock, 52.

Regulation of powers in certificate of incorporation, 16.

Religious and charitable associations to pay no fees on filing papers, 116.

Remedies against corporation not impaired by repeal, 13, 117.

officers, directors, or stockholders, on their liability,

102, 103.

by stockholders and third parties, 10, 102. 103.

attorney-general to forfeit charter, 11.

Removal of officers, 32.

principaroffice, 45, 47.

receivers, 89, 146.

Reorganized company may mortgage property and issue stock, 91.

Reorganization, property, etc., sold by court, purchasers to become new
corporation, 122.

Repeal of this act may be passed, 12.

charter of any corporation, 12.

delinquent taxpayers, 132. 133.

all acts inconsistent herewith, 117.

Reports must give address of New Jersey office. -
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Reports must give name of agent, 67.

annual, to secretary of state, 64.

to state board of assessors to be made annually, 126.

penalty for failure to make same, 130, 131.

Repudiation of unauthorized contracts of officers by corporation, 30.

Reserve of surplus as working capital, 72.

Residence of directors, 25.

Resident director, corporations must have, 25.

Restraint of trade, 146.

Restrictions of power of corporation in charter, 16.

Retaliation for taxes, etc., imposed by other states, 107.

S.

Safe Deposit and trust companies not to be formed under this act, 13.

"Safe Deposit" not to be part of name of corporation under this act, 11!

Salaries may be allowed to officers and agents, 1.

Sale of franchise of corporation having works of public nature, 95.

stock on which assessments are unpaid, 43.

stock, rescission of contract for, 39, 40.

mortgaged property in litigation free of liens, 95.

Savings bank not to be formed under this act, 13.

Schedule of property to be furnished to sheriff having execution, 81,

Seal, power to make and alter, 1, 3.

Secretary, every company must have, 29, 30.

not required to be director, 29, 30.

duties, 29, 30, 43, 71.

liability for not filing certificate of payment of capital, 44.

exhibiting list of stockholders, 52.

how enforced, 102, 103.

oath of office, 29, 30.

to sign certificate of payment of capital, 43.

vacancy filled as by-laws provide, 32.

Secretary of state to note decree of dissolution on certificate, 81.

publish list of corporations annually, 117.

See also Certificate of Incorporation ; Fees,

Securities issued by one company may be held by another, 77.

Sequestration, enforcement of prerogative writ by, 108.

Service on corporation, method of, 99 et seq.

foreign corporation, 100.

Services, work and labor paid for by stock, 76.

Shares are personal property, 38. See Stock.

founders', 3S.

Sign, company must display, at principal office, 71.

Specially chartered company has all powers in this act, 5,-13.

may decrease or increase capital, 47.

State board of assessors, powers and duties of, 126,131.

State's fees on filing certificates, 116.
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Statement to be filed annually by all corporations, 64.

on dissolution, 4.9, 50.

on payment of capital, 43.

must give address of New Jersey office, etc., 67.

name of agent, 67.

by foreign corporation, 64, 104.

Stock, amount to be specified in certificate of incorporation, 16, 20.

assessable until fully paid 41.

books to be open to inspection, 52.

determine who may vote, 52, 61.

certificate, every shareholder to have, 38.

new one, when lost, 114.

need not be stamped " issued for property purchased,"

38.

change of par value of shares, 45, 46.

classification of, 35.

common and preferred, 35.

" common " and " general " are synonymous, 36.

decrease of amount, 45, 48.

how effected, 45, 48.

description of classes of, to be stated in charter, 16, 35.

fully paid, certificate to be filed, 43.

founders' shares, 38.

held by the company not to be voted on, 59.

increase of amount, 45, 46.

may be issued for property, 20, 73.

sold on execution, 123.

must be paid in money or money's worth, 73 et seq.

mutual associations may issue, 117.

par value of shares may be changed, 45.

partly paid up, holder liable for balance, 41.

paid up in money, 73.

preferred. See Preferred Stock,

property may be bought with, 73.

purchase by company of its own, 59.

reduction of capital, how effected, 45, 48.

sale for non-payment of assessments, 43.

shares are personal property, 38.

transfers regulated by by-laws, 2, 38.

transferable on company's books, 38.

transferred within twenty days before election, cannot be voted

upon, 55.

unpaid, holder liable to creditors, 41.

votes, one for each share, 55.

of one corporation may be held by another, 77.

Stock-books to be open to inspection at all times, 52, 6S.

to be the only evidence of right to vote, 52, 61.
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Stock-books to be kept in this state at principal office. 67, 68.

Stockholders* entitled to certificates of stock, 38.

consent to dissolution, 49.

liability for unpaid balances on stock, 20, 41.

subscriptions until fully paid, 41.

amounts of capital withdrawn, 48, 49.

liability, how enforced, 41, 102, 103.

limitation of powers, 16.

list of, for elections, 52.

to be open for inspection, 52.

meetings to be held in this state at registered office, 67, 68.

how called, 33, 72.

in case of insolvency, 82.

in certain cases called by three stockholders, 72.

not proper parties to sue in behalf of corporate interests, 2.

notwithstanding hypothecation, may vote, 58.

paying company's debts, may recover, 103.

post-office address of, 67.

property of, not to be sold until remedy against company ex-

hausted, 103.

preferred rights on dissolution, 36, 98.

qualifications for voting, 55, 58.

remedies, 2, 10, 102, 103.

right to inspect books, 70.

trustee, executor, etc., may vote, 58.

vote, by proxy, 33, 55.

who may, 55.

Subscriber, delinquent, 41, 43.

liability of original, 42.

mortgage to secure, void as to creditors, 73.

Subscription, how paid up, 41, 73.

liability of stockholders until fully paid, 41.

subscriber on decrease of capital, 48.

See also Assessment.

Substitution of receiver in pending suits, 94.

Succession, perpetual, unless limited in certificate of incorporation, 1.

Suits, power to bring and defend, 1.

to be commenced by summons, method of service, 99.

lien on company's lands, 102.

not abated by dissolution, So.

nor by death of receiver, 95.

by stockholders, 2, 10, 146.

Summons, method of service on foreign corporations, 100.

proceedings when, not served, 101.

publication makes suit lien on lands, 102.

service of, 99.

may be first process against domestic corporation, 99.
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Supreme court may investigate elections, 62.

may order books brought into state, 68.

Surety company not to be formed under this act, 13.

Surviving incorporators may designate others, 116.

Surplus and profits only to be divided, 48.

may be reserved for working capital, 72.

Suspension of charter by legislature, 13.

T.

Taxes, retaliation for, of other states, 107.

failure to pay state, charter void, 132.

See also Franchise tax.

Taxation, property of corporation to be taxed like that of an individual.

112.

franchise, act of 1884, 126 et seq.

nature of, 128.

special exemptions from, not extended, 11S.

place of, of personal property, 113.

of real property, 113.

See also Franchise tax.

Telegraph company not to be formed under this act, 13, 14.

Telephone company not to be formed under this act, 13, 14.

Term of office of president, 29.

secretary, 29.

treasurer, 29.

other officers and agents, 32.

Termination of corporate existence, 16, 49, 51.

See also Dissolution.

" Tramp " corporations, 69.

Transfer of stock, 2, 38, 42, 68.

for collateral security, must state the fact, 38.

within twenty days before election forfeits vote, 55.

books to be kept open, 52, 68.

at principal office, 68.

determine who may vote, 52, 61.

of property after insolvency, void, 82.

Transferees of stock, liability of, 42.

Treasurer, every corporation must have, 29.

not required to be a director, 29.

bond for discharge of duty, 29.

how chosen, 29.

term of office, 29, 30.

to sign certificates of stock, 38.

certificate of payment of capital, 43.

collect assessments, 43.

sell shares of delinquent subscriber, 43.

liability of, for corporate funds, 32.
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Treasurer, liability for not filing certificate of payment of capital, 44.

exhibiting list of stockholders, 5 2.

how enforced, 102, 103.

vacancy filled as by-laws provide, 32.

Trust companies, not to be formed under this act, 13.

companies, exclusive powers of, to act as agents, 14, 69.

" Trust " not to be part of name of corporation formed under this act, ni

Trusts or pools for voting, 14S.

"Trusts" and combinations of capital, 147, 14S.

Trustees may vote on stock held by them, 58.

directors to be, on dissolution, 79.

powers of such, 79.

persons holding stock as, may be directors, 60.

Turnpike company not to be formed under this act, 13.

U.

Ultra Vires, former and present rule, 10.

acts, injunction against, 10-11.

V.

Vacancies among directors or officers, 32.

newly created offices, not, 33.

Venue in action against corporation, 14S.

Voluntary Dissolution, 49- 5 1 -

Votes of company and of directors to be recorded, 29.

by proxy, 33, 55.

Voting, each share has one vote, unless by-laws provide otherwise ,55.

stock held by company not to be voted on, 59.

by executors and trustees, 58.

holders of pledged stock, 5S.

cumulative, 54.

pools or trusts for, 55, 148.

qualification for, 58.

who may vote, 55, 58.

See also Elections.

W.

Wages of employes to be paid every two weeks, 120.

"Waiver of notice of first meeting of incorporators, 33.

"Winding up, provisions as to, 2, 5, 49, 7S, 82.

rights of preferred stockholders on, 37.

corporate existence continues, 78.

"Withdrawal of capital without notice, liability for, 48.

Work, labor and services paid by stock, 76, 77.

"Working capital, reserve of surplus for, 72.

"Workman's lien in case of insolvency, 96.

Writs, service of prerogative, on foreign corporation, 108.
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